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computer programs. This concern has been previously raised by the 
Law Council in relation to the Privacy and Other Legislation 
Amendment Bill 2024. The Council recommended clarification on 
how APP 1.7 would apply where series of decisions are made 
including use of computer programs and commercial-in-confidence 
information. OAIC guidance could show/add some multi-stage 
decision-making examples to explain and depict at which stage 
automation occurred if possible and whether it was able to influence 
the final decision of the human involved.  

It is also unclear how much automation will be considered 
‘substantial’ in any specific context, or how this assessment will be 
made given the opacity of AI algorithms. To manage this legal 
uncertainty, we therefore recommend as much detailed criteria and 
guidance on this new provision as possible.  
 
Some of the criteria proposed above look generally relevant but their 
meaning requires further clarification and more specific examples 
on how they could apply, to understand their suitability. For instance, 
what does “Degree of reliance on the ADM system output” mean? 
One possible application of this criterion is as follows: if the APP 
entity is required to rely on the ADM output, then it should be 
disclosed, but if APP entity can only consider the ADM output but 
may override its recommendation, then perhaps ADM role is not 
sufficiently substantial and thus does not have to be disclosed. We 
believe that such a possible interpretation of this criterion would be 
incorrect, and therefore OAIC should exclude such interpretation and 
clarify what they specifically mean by this criterion. Also, it is 
important to explain how it relates with other proposed criteria such 
as “Ability and likelihood of human override over an ADM decision” 
and “Nature of the output (advisory vs determinative)” – they seem 
to significantly overlap. This shows that more guidance is needed on 
what exactly is meant by these criteria. 
 
The relevance of other proposed criteria is also questionable. For 
instance, what is meant by “Transparency and explainability of 
outputs” and why this might be important in assessing the 
significance of AI outputs? Whether or not an AI output is explainable 
does not appear to affect its significance. Some ADMS outputs might 
be unexplainable, but their role may be relatively insignificant in the 
decision-making process and therefore disclosure is not warranted. 
Conversely, an output might be fully explainable but still highly 



   
 

   
 

 

significant, and thus disclosure should be required. For instance, 
radiology software that flags suspicious areas on a radiology image 
might not be fully and reliably explainable due to the complex neural 
networks behind it, however, we would argue its significance in the 
entire decision-making process is limited and it does not need to be 
disclosed in the Privacy Policy. 

Similarly, it is unclear what the criterion “Integration of ADM into 
decision-making workflow” is supposed to mean and how it could be 
applied. Further explanation and examples are needed to assess 
whether this criterion could be helpful in applying APP 1.7. 

We recommend that the OAIC consider other possible criteria that 
could help determine whether APP 1.7 applies, for example, whether 
ADM merely extracts/collates/provides the clearly defined 
information or recommends or makes a decision. It could be argued 
that merely extracting clearly defined information such as from 
databases and presenting it to the decision-maker is not substantial 
enough to warrant disclosure. However, if, in addition to providing 
information, the system also recommends a decision, then the role 
of ADMS might be sufficiently significant to warrant disclosure. This 
additional criterion might help distinguish between these two 
scenarios. 
 
In addition, OAIC guidance could clarify that having a “human in the 
loop” is not sufficient to avoid the transparency requirements under 
APP 1.7. Whether there is a nominal human in the loop, or even a 
person who substantially reviews the recommendations or decisions 
made by the ADMS, the ADMS should still be disclosed if other 
elements of APP 1.7 are met. 

 
 
 
 
 





 

 

within the scope of APP 1.7 and need to be disclosed.  
 
The example described here as an “edge case” is akin to the 
example on Page 12 of the Issues paper, where it is suggested that 
if a pre-programmed formula in Microsoft Excel was used to score 
and triage people calling a domestic violence crisis hotline, which 
was a key factor in a human decision-maker making a decision of 
the order in which to attend to a person’s call, this would be 
considered ‘directly related’ and ‘substantially related’ to making 
a decision.  By analogy, if the decision recommended by the 
chatbot is a “key factor” in the making of a decision by a human, 
it would be both directly and substantially related. By contrast, if 
the chatbot merely collated information about applicants’ ages 
for a human to review – akin to the description in the use of a pre-
programmed formula in Microsoft Excel to calculate age in years 
from a date of birth - then possibly it would not be ‘substantially’ 
related to the decision.  
 
The OAIC could usefully provide guidance on the intended 
difference between the words “directly” and “substantially”, 
particularly as the Excel example in the issues paper appears at 
odds with the ordinary meaning of the word “directly”. The 
Cambridge dictionary definition of ‘directly’, for example, is that 
the act occurs “without anything else being involved or 
inbetween”. That is plainly not the way the term is used in the 
Excel example, where the Issues paper suggests that an early 
calculation of age would be directly related to the decision, 
despite being an early step in the process, with many further steps 
occurring ‘in between’ that step and the final decision. 
 
Similarly, the Cambridge dictionary definition of “substantially” is 
“to a large degree”. This suggests that an ADMS is only 
“substantially” related to a decision if the decision relies on the 
ADMS output or process ‘to a large degree’. The question then 
becomes what a ‘large’ degree means. 
 
Perhaps a more appropriate “edge case”, to test the concept of 
‘large degree’ would be an example where the chatbot does more 
than extract basic numeric information, but less than recommend 
a decision. For example, if a chatbot reviewed an application to 
extract relevant information against qualitative criteria, for 
analysis and decision by a human. That would appear to be 



 

 

“directly” related, in that it is part of the chain of analysis that 
leads to a decision. Whether it is “substantially” related to the 
decision is less clear, and this is a point on which the OAIC could 
usefully provide further guidance. Similarly, the difference 
between the words “substantially” and “significantly” (as in 
“significantly affect the rights and interests”) should be clarified, 
as the words are colloquially used interchangeably. “Significantly” 
is defined in the dictionary as “In a way that is easy to see or by a 
large amount”. 
 
 
 
 
 

 

 
  





 

 

significant effect could also be found where an ADMS affects 
other significant interests, even if they do not amount to 
human rights, such as commercial or financial interests (for 
example, rejection of a loan or insurance). This could also 
include interests such as mental and/or psychological well-
being, as well as individual or commercial reputation.  (Note 
here that the right of privacy would always be affected by an 
ADMS covered by this provision as collection of personal 
information is a prerequisite. Thus, triggering a right of privacy 
should not lead to automatically establishing this criteria); 
 

ii. Is the effect on the identified rights and interests significant? 
That is, will a specific ADMS decision significantly impact a 
particular right or interest? Does the individual have an easy 
alternative means to satisfy their need, for example, if they are 
denied service with one service provider, are they likely to get 
it with another one? The effect on rights and interests might 
depend on the affected person. For instance, it might be more 
significant if the person is vulnerable and cannot easily seek a 
remedy or obtain an alternative service (children, older people, 
people with disability or people with bodily or mental health 
issues).  

 
iii. Could the use of an ADMS affect the rights and interests of an 

individual in the future, that is, beyond the immediate 
decision. For example, there might be a situation where there 
is no immediate denial of access to a service based on an 
automated decision, but that decision might still affect the 
person’s future profile in such a way that it affects their rights 
and interests in the future. The scope and extent of a person’s 
rights and interests can evolve dynamically, so it is important 
to assess an ADMS decision not only in relation to the 
immediate decision affecting an individual, but also in relation 
to its possible future implications. For example, an ADMS used 
to assess eligibility for housing support may not immediately 
deny access to housing assistance, but may assign the person 
a low priority score or categorise that person as having a lower 
level of need. That score or categorization may remain on the 
person’s profile and be used in the future for similar or related 
assessments, including housing, emergency accommodation 
or related services. The factual illustration from Question 7 
could also fall into this category where Marco orders the book 



 

 

for $100. Marco was not denied immediate access as he was 
still able to order the book for $100. However, Daintree 
categorised Marco as a high-income customer, which may be 
used in future profiling and may therefore affect future pricing 
decisions, recommendations, promotions or eligibility for 
discounts. Both illustrations show that a decision made using 
an ADMS may or may not limit itself to immediate decisions, 
but could still affect the rights and interests of a person in the 
future. as well 

  
These criteria would need to be assessed cumulatively. For example, 
if the right affected is significant but the actual effect is limited, the 
overall effect might be considered insufficiently significant, and 
disclosure therefore would not be warranted. 
 
In addition to these individual-level considerations, the OAIC should 
also recognize that an ADMS may cause harm at a group level. While 
the Privacy Act focuses on individuals, an ADMS may significantly 
affect the rights or interests of protected or identifiable groups even 
if the effect on the rights and interests of each individual might be 
relatively modest. For instance, a welfare, housing or service-
allocation system may rely on historical data that disadvantages 
Aboriginal and Torres Strait Islander peoples, leading to reduced 
access to services. While the impact on any one individual might 
appear limited, the cumulative effect of communities may be 
significant. The Commission should provide guidance that APP 
entities should consider the effects on group-level effects, and not 
only effects on individuals. 
 
 

 





 

 

cannot negotiate or opt-out, coupled with lack of alternative to 
choose from - the person could be considered vulnerable.  
 
The OAIC guidance could classify the different reasons a person can 
become vulnerable, for example, protected and unprotected 
individual attributes and lack of alternatives, and how this could be 
or should be taken into account by APP entities when assessing 
whether the rights and interests of individuals are significantly 
affected by the AMDS decision. 

 
  





 

 

accident or injury, and public liability insurance, as well as mortgages 
and loans are considered as essential. There is a risk that APP entities 
may apply a narrow definition of “essential” which will result in many 
ADMS systems not falling within the disclosure duty. 
 
In addition, guidance could be provided on how to determine whether 
service is significant. “Significant service or support” should not be 
assessed only by reference to the type of service, but also by reference 
to the person’s dependency on the services and availability of 
alternatives. For example, access to banking, health care, education, 
utilities, and housing are all instances where the impact of automated 
decision can be serious especially when the person has no alternative 
to choose from. Accordingly, there might be a difference between the 
automated decisions in services provided by a private entity as opposed 
to a government agency: since government services are normally 
provided by one agency only and there are no alternatives, the 
significance of the service increases. 
 
We also note that the APP 1.7 refers to the rights and interests of 
“individuals”. We suggest that the guidance should explain that this may 
also cover groups of individuals or collectives, as some of the interests 
are collective in nature. For example, financial liabilities or rights may 
be assessed by reference to a family rather than an individual, such as 
in relation to tax, Medicare or childcare assistance eligibility.). 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 

1 For example, paragraph 343 of the Explanatory Memorandum states that this may include access to healthcare 
services. 







 

 

likely to be triggered. 
 
 The assessment should instead depend upon the specific ADM 
system and consider the entirety of the situation. For instance, 
relevant factors could include the nature of the product or service, 
whether there is a genuine choice in the market, who the 
customers are and whether they are vulnerable, how much the 
price was increased, and how the increase affects the affordability 
of the product or service. The guidance should therefore avoid 
relying on a fixed percentage threshold alone and should require 
APP entities to assess the significance of differential pricing by 
reference to the full circumstances. Further, if an APP entity 
considers that a differential pricing model is unlikely to have 
significant effect, it should be required to explain the basis for that 
conclusion. 



 

 

 

In judging whether differential pricing significantly affects rights or interests, how important 
would you consider the following factors on a scale from 1 to 5 (with 1 being not important and 
5 being very important): 

The dollar amount of 
differential pricing 

 

The significance of the 
product or service being 
purchased 

 
We are not sure about how to weigh these criteria as the line of 
questioning is not very clear for us.  
 
Instead, we provide further criteria that could be considered by 
the Commission: 
 
Apart from dollar amount of differential pricing and the 
significance of the product or service, one should consider other 
criteria too, for example, the effect of repeated ADM decisions 
involving differential pricing. A one-time decision may be 
acceptable to an individual, but if continued repeatedly, it can 
lead to substantial overpayment. It is therefore important for a 
person to know that differential pricing is occurring, even if it is a 
minor one – depending on the situation, the person might 
continue to opt for the service or product or choose an 
alternative. 
 
Also, the use of such ADM systems might have a spillover effect 
on different/ related products and services in related platform 
markets. For instance, if a related service gets data that a 
customer X has been paying 5% higher price for one product, they 
might use this information to increase their prices for that 
customer too. As a result, ADMS-enabled differential pricing on 
one platform may lead to situation where the person is paying 
more for a lot of related products or services. This might be a 
competition law issue and may be outside the purview of OAIC 
guidance. However, such cumulative effects of such ADMS 
application on an individual’s choice of service or product could 
be taken into account as they might increase the significance of 
ADMS output, and the ultimate effect on the financial interests. 
 

 



 

 

  





 

 

“decision”. 
 





 

 

could be expected to take reasonable steps to identify and monitor 
such uses, and set out policies and practices to ensure that  employees 
use only ADMS approved by the entity. They should also be expected 
to mitigate the risks of  AI tools being used “in shadows” without 
approval.  
 

 
  






