


   
 

Submission to the consultation on the Draft Children’s Online Privacy Code  Page 1 

Executive Summary 
1. The contributors to this submission are legal academics within the Queensland University of 

Technology’s law school with expertise in privacy, artificial intelligence and automated decision 
making, digital technologies and children’s rights.  research is focused on children’s 
rights and privacy in digital environments.  primary research interests are 
privacy, information privacy law and the regulation of information security.  
research spans privacy law and theory, the regulation of digital platforms and artificial intelligence, 
and the laws of democracy and electoral politics. The views in this submission are our own, and do 
not represent those of the Queensland University of Technology.  
 

2. We welcome progress on the development of the Children’s Online Privacy Code (‘Code’), and in 
particular the approach the Office of the Australian Information Commission has taken to developing 
the Code by actively engaging children and young people in the consultation and development 
process.  
 

3. We are supportive of the current approach and intention of the draft of the Code. Strengthening 
children’s privacy is essential to ensuring their development, building and maintaining their 
relationships, and enabling other rights and interests.  This includes designing digital environments 
that are age-appropriate, transparent, and aligned with the evolving capacities of children.  
 

4. We support that the Code takes a children’s rights approach to the Australian Privacy Principles 
(‘APPs’) by embedding the concept of the best interests of the child in the Code1 and uplifts the 
requirement to ensure that APP entities are only collecting, by default, personal information that is 
strictly necessary for their functions and activities.  
 

5. There is potential for the Code to achieve significant enhancements to the operation of the Privacy 
Act 1988 (Cth) (the ‘Act’) and its role in protecting personal information of children and young people, 
strengthening privacy practices and ensuring business take more consideration when engaging in 
practices related to children. For example, we see the benefits of proposed section 9 to not only 
achieve data minimisation, but also to drive a stronger respect for children as part of internal privacy 
culture. We also strongly support the right to deletion as part of a broader data minimisation strategy 
to decrease the amount of children’s personal information which is retained by entities.  
 

6. In addition, the application of best interests to core privacy principles including APPs 3, 5, 6 and 7, 
and the focus on addressing nudging and manipulative practices will seek to address key power 
imbalances between children and the online platforms and services with which they engage.   We 
also support the additional requirement in relation to conducting PIAs. Ensuring that entities are 
conducting PIAs and embedding consideration of privacy issues relating to children within their 
processes, along with ongoing training requirements, will help shift internal capabilities and 
processes to strengthen protecting children’s privacy.  
 

7. In this submission, we have raised some matters for consideration as the drafting of the Code is 
refined to achieve its intended effect. These include: 

 

 
1 Lisa Archbold, Damian Clifford, Moira Paterson, Megan Richardson and Normann Witzleb, ‘Adtech and Children’s Data 
Rights’ (2021) 44(3) UNSW Law Journal 857 https://doi.org/10.53637/PJPS3138. 
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Draft section 14 - Consent must be voluntary 

21. We broadly support the position reflected in the current draft of section 14. However, we suggest 
that further guidance would help avoid uncertainty about the effect of certain common practices on 
the voluntary nature of consent. In particular: 

a. Alternative choices: Current section 14(2)(a) provides that, in determining whether consent 
is voluntary, an entity must consider “the alternatives open to the individual if the individual 
does not consent”. As recent decisions regarding ‘pay or consent’ models in the European 
Union acknowledge, the existence of an alternative service of significantly lower quality or 
higher fee does not constitute meaningful choice.7 With that in mind, the OAIC may wish to 
consider clarifying that the existence of equivalent alternatives, rather mere alternatives, is 
a positive indicator of voluntary consent. 

b. Conditionality: Current section 14(3)(c) provides that consent is not voluntary if: “unless the 
information is strictly necessary to provide the entity’s service— the individual will be unable 
to access the entity’s service unless the individual consents to the collection, use or 
disclosure of personal information about a child.” Industry interpretations of what is “strictly 
necessary” may diverge from regulatory expectations. For example, social media platforms 
have argued that processing personal data for behavioural advertising is necessary to 
perform contracts for social media services, a view treated sceptically by the European Data 
Protection Board and the Court of Justice of the European Union.8 As such, the OAIC may 
wish to include non-exhaustive examples of when personal information processing will not 
be strictly necessary to provide a service to a child, with a particular focus on known and 
concerning practices.  
  

22. Accordingly, we suggest that clarifying changes to sections 14(2) and 14(3) of the Code would help 
to avoid interpretations that undermine its intent. 
 

Recommendation 5: Clarifying changes to sections 14(2) and 14(3) of the Code to ensure it achieves its 
intended effect. 

Review of the Code  
23. We acknowledge that the Commissioner has the power to review the operation of a registered APP 

Code;9 however, there is no requirement to conduct a review.  
 

 

 
7 See, eg, Summary of Commission Decision of 23 April 2025 Relating to a Decision Pursuant to Articles 29(1), Point (a), 
30(1), Point (a), and 31(1), Point (h), of Regulation (EU) 2022/1925 (Case DMA.100055 – Meta – Article 5(2)) (Notified 
under Document Number C(2025) 2091) [2025] OJ C/2025/3466, 3. 
8 See European Data Protection Board, Guidelines 2/2019 on the processing of personal data under Article 6(1)(b) GDPR 
in the context of the provision of online services to data subjects (8 October 2019), 14-15; Meta Platforms Inc v 
Bundeskartellant (C-252/21) EU:C:2023:537 (Grand Chamber, 4 July 2023). See also Data Protection Commission 
(Ireland), Decision in the matter of TSA, a complainant, concerning a complaint directed against Meta Platforms Ireland 
Limited (formerly Facebook Ireland Limited) in respect of the Instagram Service, DPC Inquiry Reference: IN-18-5-7 (31 
December 2022).  
9 Privacy Act 1998 (Cth) s26W. 






