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If early resolution attempts are not appropriate, or prove unsuccessful, matters then
await allocation to an investigations officer for further inquiry, investigation, or
decline. (Information about the timeframes for this are below)
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Early resolution assessment guide
Relevant considerations
Parties to the complaint
□
□
□
□
□

Check that the complainant is properly identified. Check any related cases for the
complainant to see if the mail should be added to an existing complaint. Check that only one
entry exists in Resolve for that complainant. Make sure relevant XRefs entered.
Representatives are clearly identified and have authority to act (not necessary if they are a
lawyer representing a client). Pay particular attention to children/teenagers and consent.
Respondent is properly identified (eg credit provider vs credit reporting agency). If relevant,
check that the proper respondent contact is identified.
Does a second respondent/case need to be created? (If yes, send email to enquiries following
their process for registering new cases)
Is the industry sector correctly identified (in the client entry for the respondent)?

Jurisdiction, threshold, exemption and related CII/DBN
Do we have jurisdiction?

Threshold issues

□

APPs

□

Is the complaint to the OAIC?

□

□

NPPs

□

□

IPPs

Complainant’s personal
information?

Employee Records
exemption

□

□

Part IIIA (credit
reporting)

□

Personal information in a record?

□

C aware for less than 12 months?

□

PCEHR (ehealth)

□

□

Tax File Numbers
(TFNs)

Information sought (access) is
post 21Dec 2001?

Small business
organisation (SBO) - Check
whether R has opted in to
coverage under the Act
(within client record)

□

State or Territory authority?

□

Political act or practice of
a member of parliament

□

Spent Conviction

□

□

□

Contracted service
provider (CSP) to a
Cth agency

Contracted service provider (CSP)
to a Cth or State authority?

In the course of
journalism

□

Rogue employee?

Is there a current CII or DBN?

□

Healthcare
identifiers

□

Spam Act?

□

□

Related body corporate?

□

Data-matching

□

Health service provider?

□

Personal Property
Securities register

□

Extra-territorial application?

□

□

ACT TPP

Consumer credit or commercial
credit?

□

Approved codes

□

□

USI Registrars
(student identifiers)

My health Record participant (if
yes, raise with The Director)

□

Trading in personal information?

□

Complaint about an individual?

Exemptions

If yes, discuss with
Director
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Identify potential risk/broader significance to OAIC
Examples:
□
□
□
□
□
□
□
□
□

reputational risk
stakeholder engagement
media reporting
recurring complaints
matters of strategic significance or interest
MOU obligations
political risk
interest by a Minister/department
matters the subject of a DBN or CII.

Raise matters that raise one of the above appropriately with Director or Assistant Commissioner.

Case fields to be completed
□
□
□
□
□

EDR used, if yes which one?
MOU field, does one apply?
Referral source, has the complaint been referred to us from somewhere else?
Code flag, does a Code apply?
Summary field, ensure you are using key words to capture the issues. Eg, data matching,
porting issue, health records, identity theft, fraud, payment default etc.

Other tips
Please include key words/topics in the summary such as ‘ID verification’ or ‘ID scanning’ as this allows us to
search for these topics when R&S request stats on certain types of matters.
Please ensure all issues are captured by adding issues and sub-issues (where obvious), including
jurisdictional issues.
Please note that we should try to have a ‘one door’ approach to individuals connecting with government,
and so where we can make referrals to relevant agencies/services.
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Decline powers
Please set out the reasons for the decline with reference to the relevant decline power, and if possible, the
relevant APP or provision of the Act.
If a matter falls pre-March 2014 only use the decline powers available at the time of the alleged breach.
Note that if you decide to accept matters out of time (excepting basic credit matters) this should be
approved by The Director before finalising the assessment.

Section 36
When it is clear from the outset that we do not have jurisdiction (eg. state government agency, not personal
information in a record, etc) the matter is to be assessed as not meeting the requirements of a complaint
under section 36.
You can use s 41(1)(a), but this is more appropriate for cases out of jurisdiction when we have conducted
preliminary inquiries first (because we have already accepted the matter as a complaint). If in doubt, revert
to use s 41(1)(a).

Has complainant complained to respondent?
Section 40(1A)
When the complainant has not complained to the respondent, we have discretion to decline under s 40(1A).
However, due to the time taken to allocate matters, individuals are advised of this requirement in the
acknowledgment letter, and we do not decline on this basis unless there are compelling reasons to do so.
Section 41(2)(b)
Where less than 30 days have passed since the complainant complained to the respondent, or in
circumstances where it is unclear whether the complainant has lodged an official complaint with the
respondent, then it is open to you to decline under section 41(2)(b) on the basis that the respondent has not
had an adequate opportunity to deal with the complaint. As outlined above, due to the length of the queue
we only decline in exceptional circumstances, given individuals are advised of the requirement to complain
in the acknowledgment letter.
This power may also be used when the respondent organisation is clearly dealing with the complaint
through something like an internal inquiry and we are satisfied that this is necessary before we can
investigate. If this scenario arises discuss with The Director.

Decline powers under section 41
Most matters assessed for decline under section 41(1)(a) should allow the complainant 14 days to respond
to our intention to decline their complaint, unless the complainant indicates that they do not need us to give
them further time to consider the reasons for decline. When writing assessments, try to encourage case
officers to make phone declines, and in particular encourage case officers to ask the complainant if they are
happy for us to close on the spot.
The language you use in assessments should also promote our ideal model, which is fast, responsive to client
needs and involves trying to make immediate phone contact with complainants. This is why my assessments
often say ‘phone complainant and explain why we are unable to assist.’ There will be some instances where
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we may have a reason for dealing with a matter in writing first, but please be aware of the tone of
assessments, and how they set matters on a particular path.

Section 41(1)(a) – not an interference with privacy
Broad decline power – there will be some matters where it is clear there is no breach on the papers. If there
is any doubt, refer for PIs or investigation.

Section 41(1)(c) – complainant complained after 12 months has passed
As a rule we do not accept a complaint after 12 months has passed, unless the complainant was clearly
actively pursuing the matter with the respondent or via an EDR, or there are exceptional circumstances. If
you are inclined to allow a complaint, please have this checked by the Director or another manager prior to
finalising the assessment.
We receive a range of credit matters relating to events that occurred over 12 months ago. Usually, the
complainant will only have been recently notified, or we will be unable to discern when they became aware.
As credit histories continue to impact on individuals, I tend to generally allow for initial PIs on credit
complaints, rather than decline them as out of time at the assessment stage.

Section 41(1)(d) – lacking in substance
Primarily used when the details of the complaint cannot be made out, or where the allegations seem
unsubstantiated. Usually we would make PIs with complainant first to see if they are able to substantiate the
complaint before declining.

Section 41(1)(da) investigation not warranted
Please note Andrew’s instructions regarding this decline power. We are unlikely to decline using this power
at assessment stage. If you want to recommend use of this power at assessment stage please discuss with
the Director.

Section 41(1)(db) not responded to a request for information from the OAIC
Not to be used at assessment stage.

Section 41(1)(dc) being dealt with by a recognised EDR scheme
It is unlikely we will know for sure that this is the case, but as part of any PIs assessment you can recommend
questions about this as a basis for a possible decline.

Section 41(1)(dd) more effectively or appropriately dealt with by an EDR scheme
Where it is clear that complainant has not been to an EDR and the issues are squarely issues we can deal
with, our usual process is to accept the complaint and do PIs. This decline may be more appropriate where

Section 41(1)(e) – adequately dealt with under another law
This is to be used where a matter is being considered or a decision has been made under another piece of
legislation that deals with the substance of the complaint to us. (eg. an access request where an FOI request
is being considered, or a decision has been made under the FOI Act.)
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Section 41(1)(f) – more appropriate remedy available under another law
For example, where the substance of the complaint is about a range of issues (where privacy is a small
component of broader set of issues) and would be better dealt with under other legislation (eg a complaint
about telecommunications issues better dealt with by the TIO under the Telecommunications Act, or
contractual issues better dealt with under state Fair Trading legislation).

Section 41(2)(a) – respondent has adequately dealt with, or is adequately dealing with complaint
Not to be used at assessment stage without discussion with Assistant Director or Director.
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Initial contact checklists
When to have phone contact
Where we decide ER is not appropriate but we are seeking further information generally we will
collect the information by sending a PI email to the complainant, or a referral to respondent that
clearly advises complaint will be in the queue. This may not involve phone contact as you will not
be the active case manager. However, where necessary phone contact can be made.
Where we are attempting ER, generally we will always attempt phone contact with a complainant
unless we do not have a phone number available. In relation to a respondent, we should always
make phone contact first unless the respondent is already very familiar with ER processes, or where
phone contact has been unsuccessful.

First contact phone call to Complainant
Introduction

Confirm allocation of matter within ER team
Brief description of the OAIC’s role (e.g. regulate Privacy Act & resolve complaints
quickly) and/or the ER team role

Clarify understanding of
complaint

Note summary of complaint info already provided
Ask questions to clarify details of complaint
Confirm what complainant is seeking to resolve

Provide info and manage
expectations

Relevant legislation, including any threshold/jurisdiction issues

Discuss complaint handling
process and next steps

Decline process:

How similar matters are usually resolved/finalised
1.

Is C satisfied with closing complaint as OAIC is not able to investigate? Confirm
closure and whether C wants a quick email confirming this

2.

Does C want an opportunity to provide further information? Explain ITD
process.

Early Resolution PI process:

Confirm next steps

•

Explain that we want to assist the parties in reaching an early resolution of
their complaint. We have around 4 weeks to achieve this with the parties.

•

Explain what process C’s complaint will be in specifically: (ie referral with
response to OAIC and/or direct contact with C, conciliation conference, C/R to
respond to PI etc.)

•

Info shared with R — We will share C’s information with R, this includes
providing R with a copy of the complaint. Confirm that this may include C’s
contact details, so that R can contact C directly.

•

4 weeks — If we’re not able to reach resolution after approx. 4 weeks, we will
assess whether the matter is appropriate for allocation to an investigations
officer. If this is the case, it may take up to X weeks/months before the matter
can be allocated for further review and/or investigation.

Finish by summarising the practical next steps. For example; ‘I will await your response
to my email and then refer a copy of your complaint to R. Remember R may contact you
to try to resolve. I will be in touch once I have received an update from R.’ etc.
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First contact phone call to Respondent
Introduction

Advise receipt of a complaint
Brief description of the OAIC’s role (e.g. regulate Privacy Act & resolve complaints
quickly) and/or ER team role

Clarify understanding of
complaint

Note summary of complaint info already provided

Provide info and manage
expectations

Relevant legislation, including any threshold/jurisdiction issues

Discuss complaint
handling process

Ask questions to clarify whether R is familiar with the complaint and obtain any
relevant details
How similar matters are usually resolved/finalised
•

Explain what process the complaint will be in specifically: (ie referral with
response to OAIC and/or direct contact with C, conciliation conference, C/R to
respond to PI etc.)

•

Explain that we want to assist the parties in reaching an early resolution of
their complaint. We have around 4 weeks to achieve this with the parties.

•

Info shared with C — We will share R’s information with C, this includes
providing C with a copy of any written responses.

•

4 weeks — If we’re not able to reach resolution after approx. 4 weeks, we will
assess whether the matter is appropriate for allocation to an investigations
officer. If this is the case, it may take up to X weeks/months before the matter
can be allocated for further review and/or investigation.

Referral to R:
•

If we are making phone contact as part of the referral, please try to give a
summary of what we think the issues are, and how the matter might be
resolved.

•

Encourage direct contact with C if appropriate. Highlight any issues of
safety/harm or immediate impact.

•

Note that if R’s response indicates to the OAIC that matter can be finalised,
the ER team will endeavour to do this.

•

If R’s response indicates to the OAIC that matter not able to be resolved or
finalised matter will go in the queue for potential investigation

Early Resolution PI process:

Confirm next steps

•

If we are requesting R respond to OAIC questions, let R know you will send
copy of C’s complaint and OAIC’s questions

•

Note that R should respond to C’s proposed resolution and OAIC’s questions,
however note that if R willing to resolve on terms proposed by C, R may not
need to respond to the questions posed by the OAIC at this stage.

•

If R’s response indicates to the OAIC that matter can be finalised, the ER team
will endeavour to do this.

•

If R’s response indicates to the OAIC that matter not able to be resolved or
finalised matter will go in the queue for potential investigation

Finish by summarising the practical next steps. For example; ‘I will now send you an
email with a copy of the complaint. R will have X weeks to respond/provide an update.’
etc.
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Conducting Early Resolution Inquiries
For all types of PI drafted within the ER team, correspondence should:
• be brief and as to the point as possible
• use Plain English
• use subheadings where appropriate to delineate information and to help navigation of the
email. However, where a PI will be very brief, consider headings carefully as they may
overcomplicate or bulk up the correspondence.
• have had a consideration made about how the central message will be most easily delivered
and how you will be most likely to elicit the information needed.

Preliminary Inquiries with Complainant
There are two main types of inquiries that you may conduct with a complainant in ER:
1. Initial PI’s - PI’s at the start of the process to:
• ascertain or clarify details of the complaint, steps taken by complainant, outcome sought
• seek copies of documents such as credit file, copy of complainant’s complaint to the
respondent and respondent’s response etc.
We may be doing these PI’s on matters where:
• we intend to attempt ER
• we’re not sure whether we’ll attempt ER yet
• on matters where we know we will not be attempting ER.
While usually sent via email, we may use a template to draft the PI.
2. Ongoing PI’s - PI’s as part of the ongoing process to:
• seek complainant’s comments or concerns about a respondent response
• elicit further detail or fact
• canvas complainant’s acceptance or rejection of an offer.
They are often done via informal emails without a template.

Initial Preliminary Inquiries with Complainant
These PI’s may use a template and will ask specific questions, usually in list form.
Preliminary Inquiries with no view to ER
• Not necessary to call the complainant in the first instance, as you will not be the ongoing case
manager.
• A written PI stating the complaint is being assessed and in order to do so further information is
required from complainant.
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• Provides a list of questions or makes a request for information – questions/request should aim
to:
o establish the details of the complaint
o establish details of the outcome sought
o elicit documents that are relevant to the allegations etc.
Please state the information request as clearly and directly as possible.
Where there is not enough information to make a judgement about how the OAIC will handle the
complaint, it is best to simply request a response to the questions. This will ensure focus remains
on the questions that need to be answered in order to proceed.
Where there is already enough information to have decided on a course of action, it may be helpful
to provide ‘next steps’. This may save time down the line and prevent the need for a further email
outlining your intended course of action.
In general, allow a week for a complainant to come back unless there is a factor that warrants
giving a longer timeframe. While contact details of the email’s sender will be provided in case the
complainant has process based questions, generally the complainant will not be invited to call to
discuss the matter because you will not be the ongoing case manager.
Preliminary inquiries with view to ER
• Generally, call the complainant in the first instance to introduce yourself, talk about the role of
the ER team and explain why we need further info from complainant. You may be able to obtain
some or all of the information over the phone making a written PI unnecessary.
• In some cases phone contact will not be the best option. In that instance proceed straight to a
written PI.
• Background and process based information will be provided to help the complainant
understand the part of the complaint process they are in. For example, explain the ER process
and four-week timeframe, provide information about conciliation and links to the
determinations
• Provides a list of questions or makes a request for information – questions/request should aim
to:
o establish further details of the complaint
o establish details of the outcome sought
o elicit documents that are relevant to the allegations etc.
Please state the information request as clearly and directly as possible.
• Provides advice about next steps. However, be aware that a complainant’s response may
change the course of action the OAIC intends to take.
In general, allow a week for a complainant to come back unless there is a factor that warrants
giving a longer timeframe. Generally, the complainant will be invited to call you directly if they have
any questions or wish to discuss their complaint, as you are the case manager while the matter is
with the ER team.
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Ongoing Preliminary Inquiries with Complainant
In this type of PI you we will generally be furnishing the complainant with information and
requesting their response.
These types of PI’s may request a simple yes or no answer, or they may allow complainant the
opportunity to respond as they wish. If appropriate we may provide next steps.
These PI’s will generally be quite brief and simply laid out. For a more fulsome PI it may be set out
by:
• Restating the allegations and outcomes sought
• Providing a summary of the relevant/pertinent part of what the respondent has said
• Outlining what we want from the complainant in terms of a comment or response.
• To avoid a lot of back and forward you may wish to ask complainant for additional information
dependent on what their answer is. For example, ‘I would appreciate your advice regarding
whether you are satisfied with the steps taken by respondent to resolve this complaint. If you
remain dissatisfied, then please outline why you are dissatisfied with the steps taken to
date/respondent’s resolution proposal and what else you are seeking from respondent in order
to resolve this complaint.’
• Stating the next steps in the matter/complaint process.

Preliminary Inquiries with Respondent
There are two types of inquiries that you may conduct with a respondent in ER:
1. Initial PI’s - PI’s at the start of the process to:
• establish whether we have jurisdiction
• seek respondent’s initial response to the complaint, obtain further information from
respondent that the OAIC requires
• ascertain whether respondent is willing to resolve the matter
These PI’s often use a standard template. They may also use a ‘referral’, while still a PI, a referral
may not ask directed questions and also may ask that the respondent contact the complainant
directly
2. Ongoing PI’s - PI’s as part of the ongoing process to:
• seek additional information from respondent following an initial response
• seek respondent’s comments additional information from complainant
• elicit further detail or fact
• canvas respondent’s thoughts on a resolution proposal from complainant.
They are often done via informal emails without a template.
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Initial Preliminary Inquiries with Respondent
These PI’s may use a template and will ask specific questions, usually in list form. They will:
• provide a copy of the complainant’s complaint and supporting information
• summarise the complainant’s allegations and will likely put forward complainant’s outcome
sought, though this may not be necessary if it is clearly explained in complaint.
• provide information about the relevant part of the law and links to information for respondent
• clearly outline the questions we are seeking a response to
• provide information about the next steps.
In general, allow two weeks for a response. Please note we should not ask questions of law.

Ongoing Preliminary Inquiries with Respondent
In this type of PI we will generally be furnishing the respondent with new information and
requesting a secondary response to the complaint from respondent. This could be clarification of
respondent’s initial response, response to additional questions, or comment on a complainant’s
additional information or proposed outcome etc.
These PI’s will generally be quite brief and simply laid out. For a more fulsome PI it may be set out
by:
• state the new information or draw the respondent’s attention to what we want them to
consider
• provide information about the relevant law as necessary
• ask any questions we need an answer to or otherwise set out what we are asking
• provide a next steps section
Where possible, try to consider what we may need to know after reading respondent’s response to
the questions currently posed and ask those questions too. This will reduce the need to go
backwards and forwards. For example, rather than just asking ‘Did this happen?’ we could ask ‘Did
this happen, if Yes… If no….’ etc.

Referrals
These PI’s will use a template but generally will not ask specific questions. Rather they will seek
respondent’s initial response to the complaint and the outcome sought. They may also ask the
respondent to make direct contact with the complainant. There are 4 basic types of referral:
1. No ER to be attempted, seeking respondent contact complainant and respond to OAIC
2. No ER to be attempted, seeking respondent respond directly to OAIC without contact to
complainant
3. ER to be attempted, seeking respondent contact complainant and respond to OAIC
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4. ER to be attempted, seeking respondent respond directly to OAIC without contact to
complainant
The primary difference in these 4 referral types is whether we ask the respondent to contact the
complainant and whether we provide a timeframe for response.
With contact to complainant
Asking respondent to have direct contact with complainant may be appropriate where:
•
•
•

•
•

There is an ongoing relationship to consider
The complainant and respondent have not yet communicated directly much or at all,
particularly not at the level the OAIC may be able to afford access to (more senior staff
members that better understand privacy obligations for example)
There are non-privacy issues which respondent may be able to address by speaking directly
with complainant which would not otherwise be addressed in a complaint made in the
privacy jurisdiction the facts of the matter are clear and discussion of possible resolutions
can be had up front
There is a financial aspect to complainant’s outcome sought which respondent may be able
to discuss directly with complainant
Direct contact would be beneficial in arranging for outcomes to be followed through (e.g.
for an access request the respondent may be able to arrange delivery of documents per the
complainant’s preferred method where the complainant has not specified this on the
complaint to the OAIC)

This is not an exhaustive list; there may be many scenarios where it would be appropriate to ask
the respondent to contact the complainant. Ultimately, it will be up to the assessing case officer to
make a decision whether contact with the complainant by the respondent is appropriate. Assistant
Directors should be consulted where the best course of action is unclear.
Without contact to complainant
Asking respondent to have direct contact with complainant may be inappropriate where:
•
•
•
•
•
•

The complainant and the respondent do not have a relationship
The complainant and respondent have communicated extensively at any level (but
particularly a senior level at respondent) with no results. The parties may have been
frustrated by direct communication in this instance
It would raise a risk to have the complainant and respondent in direct communication
during a period of time where the OAIC will not be actively managing a complaint because
there will be no assigned case officer
Either party declines to have direct contact with the other
The matter is complex or the facts are not established and it is not yet appropriate to move
to discussion of possible resolutions
Direct contact would be detrimental to the conciliation process in any way.

This is not an exhaustive list; there may be many scenarios where it would not be appropriate to
ask the respondent to contact the complainant. Ultimately, it will be up to the assessing case officer
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to make a decision whether contact with the complainant by the respondent is appropriate.
Assistant Directors should be consulted where the best course of action is unclear.
Attempt at ER
Where the ER team is actively managing a complaint we will endeavour to speak to the respondent
over the phone about the complaint and to advise of the intended referral. It may not be necessary
to speak to a respondent that is familiar with the ER team processes.
The referral will:
•
•
•
•

•
•
•

provide a summary of the complaint or refer the respondent to a copy of the complaint (or
both)
outline the outcome being sought by complainant or refer the respondent to the outcome
sought on the complaint from complainant
provide brief information about the law and links to where more information can be found
WITH CONTACT TO COMPLAINANT - make it clear that the OAIC would like the respondent
to contact the complainant to try to resolve the complaint, if appropriate, and request that
the respondent update the OAIC on the progress or outcome of the matter within two
weeks
WITHOUT CONTACT TO COMPLAINANT - request that the respondent provide an initial
response to the OAIC within two weeks
note that the ER team may be able to finalise the complaint before allocation if it appears it
can be quickly resolved or otherwise finalised
invite the respondent to call us should they wish to discuss the complaint or ask questions
about the ER processes.

A copy of the complaint and all supporting information will be provided. Generally, two weeks will
be allowed for a response but longer timeframes should be considered where appropriate.
No attempt at ER
Where the ER team is not actively managing a complaint, we may not need to speak to the
respondent in the first instance. If we do need to, then we should be clear with the respondent that
the matter is awaiting allocation and we are providing respondent with details of the complaint to
give it the opportunity to attempt to resolve the complaint and/or to provide an initial response.
The referral will:
•
•
•
•
•

provide a summary of the complaint or refer the respondent to a copy of the complaint (or
both)
outline the outcome being sought by complainant or refer the respondent to the outcome
sought on the complaint from complainant
provide brief information about the law and links to where more information can be found
clearly state that the matter is awaiting allocation and that allocation could take some time
WITH CONTACT TO COMPLAINANT - state that in the meantime, the OAIC asks that
respondent considers the complaint and, if appropriate, contacts the complainant directly
to attempt to resolve the matter. Note that the respondent should provide the OAIC with
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•
•

an update on the outcome of this contact with complainant. Advise that it is open to
respondent to respond directly to the OAIC setting out its view of the matter.
WITHOUT CONTACT TO COMPLAINANT - state that in the meantime, the OAIC asks that
the respondent provide an initial response to the OAIC.
invite the respondent to contact us with questions but noting that the ER team is generally
unable to progress complaints that are waiting in the allocation queue.

A copy of complainant’s complaint and all supporting information will be provided. We will be
unlikely to provide the respondent with a timeframe unless there is some factor that makes it
appropriate to do so.
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General contact
Initial contact with Complainant or Respondent
1. Attempt phone call - if the complainant or respondent does not answer, leave a message (if
available) noting that you will follow-up with an email but would still appreciate them calling to
discuss.
2. Immediately send an email - try not to just ask for a call back, provide substance
a. With a complainant - let them know what we want to talk to them about or ask PI
questions. Allow one week for response and indicate you would still like phone contact if
appropriate. If a phone call is absolutely required before sending any correspondence of
substance, request phone contact in the email and allow 2-3 days for a response.
b. With a respondent - consider providing a copy of the complaint if we have the appropriate
contact person’s details. If we don’t have the respondent’s appropriate contact details then
send the requesting contact template. Allow one week for contact back to be made, or two
weeks for a respondent where we have gone straight to referral/PI. Note we have tried
calling them and would be happy to discuss further over the phone.
During this time/at the end of the time, make another phone call attempt if we have a number.
3. If complainant non-responding - see s 41(1)(db) protocol.
4. If respondent non-responding - check all contact details are correct/check for alternate contact
methods. Send an additional email with firmer language and clearly explaining the OAIC’s role
(if not already explained). If still no response we need to consider whether a decline is
appropriate or whether we will place the matter into the allocation queue. This should be
discussed with an Assistant Director who will assist in identifying the appropriate course of
action.

Ongoing contact/follow-up with complainant or respondent
1. Attempt phone call - if the complainant or respondent does not answer, leave a message (if
available) noting that you will follow-up with an email but would still appreciate them calling to
discuss.
2. Immediately send an email - outlining what you wished to discuss and requesting a response
within one week.
3. If no response and we have a phone number, make another phone attempt. If no phone
number or call not answered, send one follow up email requesting a response within one week.
4. If no response is received after your email and phone prompts, take the appropriate next step
to either decline or to assign to the queue. Do not hold onto the case continually chasing the
parties as it is a waste of our resource. If placing in allocation queue send notice of allocation
email to both parties.
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When to decline?
No response to a request for information [s 41(1)(db)]
1. Initial written request for contact or other information is sent, we may be allowing 2 or 3
days for contact or up to one week (this will depend on whether you are seeking a phone
number/simple yes or no answer versus if you have asked substantive questions). If we have
a phone number, attempt a phone call to ask the complainant to respond to the email or to
gather the information over the phone (if appropriate).
2. If no response is received:
a) Where we have already asked substantive questions - draft a second email
requesting a response to the initial email. Allow one week, provide a warning that
we may be unable to progress without a response. During this time, where we have
a phone number, also make at least one phone call.
b) Where you only asked for a phone number/phone contact – we need to ask
substantive questions, so in second email add in PI questions that you were seeking
an answer to from complainant. Allow one week and provide a warning that we may
be unable to progress without a response. During this time, where we have a phone
number you should also make at least one phone call.
3. If there is still no substantive response to the request for information, draft a s 41(1)(db)
decline. Consider how long to allow for complainant to respond. Where we have a postal
address for the complainant, send the decline via email and via post, always allow 2 weeks
where posting is involved. By the point we are closing we should have attempted contact by
all contact methods provided by the complainant with their complaint form/email (do not
rely on contact methods relating to older complaints).
4. Proceed to close if no response received.

Agreed outcomes
1. This applies when a respondent has agreed to a complainant’s proposed outcome with little
or no amendments to the outcome. This method should only be used where we are unable
to discuss over the phone or if phone contact has not been successful.
2. Send the complainant an email confirming respondent’s agreement/the steps respondent
has taken. Contrast this to complainant’s sought outcomes (eg. To resolve this complaint
you were seeking…. respondent has advised that it has….). Provide a copy of respondent’s
response as appropriate. Allow the complainant between 3 days and one week to confirm
they are satisfied.
3. If complainant does not respond and we have a phone number, make another phone
attempt. If no phone number or complainant does not answer call, send a s 41(2)(a) decline.
This can be brief, as we are not making any argument as to why we think it is adequately
dealt with (such as when a complainant disagrees), we are simply stating respondent has
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met proposed resolution and so we intend to decline to investigate. Consider appropriate
timeframe to offer, minimum 7 days, generally 14 days.
4. Close as appropriate

Respondent’s response indicates a decline is appropriate
1. This applies where we receive a response from respondent that indicates to us that the
matter should be declined (generally as no breach but could be various reasons). Do we
send response and wait to decline or do we go straight to decline? Please note that in all
instances we should be trying to talk the complainant through the information on the phone
and letting them know our preliminary view
2. Ultimately, the case officer will need to make a consideration as to whether it will be better
to send the response first and give the complainant an opportunity to digest it and come
back or to go straight to decline. If unsure, discuss with Assistant Director.
3. Where we decide to send the complainant the response for consideration in the first
instance, allow one week and then proceed to decline. If a complainant repeatedly asks for
extensions, it may be best to proceed with the decline and draw their attention to the fact
they now have another two weeks to consider respondent’s response in conjunction with
the OAIC’s view.
4. Where we go straight to a decline, ensure the respondent’s response is provided with the
decline. Regardless of whether we are going straight to decline or not the complainant
should be provided a copy of the respondent’s response and not just our extracts of the
respondent’s response.
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Attempting over the phone declines
Part 1 – where to attempt phone decline and how many attempts to make
1. In the first instance, it is important to note there are different over the phone decline
scenarios. We may be attempting to do a jurisdictional type decline that, regardless of whether
the complainant accepts our reasons or not, the case will be closed on a 0-day basis. Or we may
be attempting to have an outcome accepted without the 14 day response period.
2. You should only attempt an over the phone decline on relatively simple declines, it is not
appropriate to do this on more complex matters as it could be considered a procedural
fairness issue. The complainant should be allowed an opportunity to read and digest written
reasons on more complex declines. These matters should be placed in the decline queue. If you
are declining a more complex matter in writing, please remember it is still best practice to call
the complainant to let them know a decline is coming and that they have an opportunity to
respond.
3. Use a one shot approach in our attempts to call the complainant to do the phone decline. If
we call the complainant and they do not answer, where there is a voicemail facility allow 2
business days for them to return our call. Where there is no v/mail or they do not call back
within the 2 days, draft a decline or place the matter in the decline queue. We should not be
repeatedly attempting to call a complainant over days or weeks as this is a waste of our
resource and prevents us moving to other matters, it will be better to simply proceed straight
to the written decline.

Part 2 – what to do during the phone decline
4. Where successful contact is made, it is very important that we respect when a complainant is
not happy with the information we are giving them and/or they are not accepting it. We should
not be trying to convince a complainant of our view or trying to force them to accept an
outcome - that is not our role. Again, this a procedural fairness issue.
5. If a complainant is not accepting an outcome then we will give our reasons in writing. For a 0day decline this will still be a close but with reasons. (Please note though that we can always
offer the complainant time to respond if we consider it will be appropriate or help the
complainant digest the information, for example, where we consider there is no PI involved
there is no problem with sending a s36 email and giving the complainant 7 or 14 days to
respond before closing.) For what would normally be a 14-day decline, we will send the decline
and allow 14 days or we will place the matter in the queue for a decline to be drafted (where
appropriate given the long wait time).
6. Where to draw the line when attempting a phone decline. - apply the one shot approach to
over the phone declines.
7. This means that, if we explain the OAIC’s view to a complainant and they indicate they don’t
understand, don’t agree or are generally dissatisfied then ask them whether they would prefer
to have the reasons in writing.
8. For a 0-day we might say, for example, ‘I am happy to provide you this information in writing,
however I will be proceeding to close this complaint today as we do not have jurisdiction to
investigate’. For a 14-day decline you might say, ‘I am able to provide you with these reasons in
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writing and allow you an opportunity to consider the information and respond if you would
prefer.’
9. If a complainant accepts an outcome but asks for what we have told them in writing then
please draft a decline as a ‘decision’ decline (straight close). Add in a sentence near the top
such as ‘during our phone call on DATE you indicated that you accepted/understood that the
OAIC would be closing this matter on the basis [GIVE DECLINE REASON]. You requested that I
provide a written summary of our discussion/my view, please find this below.’
10. If a complainant is happy for a matter to be closed following a phone decline – send an email
thanking complainant for their time on the phone and confirm matter closed under particular
decline power. This will ensure the complainant has a record that the complaint is closed and
under what power.

Moving matters on
When to move a matter on
There are a number of points where a complaint may leave the ER team.
1. At assessment – we have assessed the matter and it is clear the matter is not appropriate for
ER.
2. After receipt of a response from the complainant or the respondent which indicates that the
matter should not remain in ER
3. When we have been handling a matter for four weeks.

How to move a matter on
1. At assessment – we may place a matter straight in the allocation queue or the decline queue
from the assessment functions. In that case we would simply make the assessment, select the
relevant queue and in the note field provide a brief instruction, for example ‘ER not appropriate
– investigate’ or ‘Consider s 41(1)(a) decline’.
However, even where we have assessed that ER is not appropriate we may still take some
action on the case, such as conducting a PI or referring the matter. In that case, take the
necessary actions on the complaint and immediately place it in the relevant queue. Note the
actions taken on the file in the form of a note in either the notes field or in a file note activity.
For example, ‘Referred to R’ or ‘PI sent to C’.
2. After receiving information – during the ER processes we may receive information from either
party that indicates to us that ER is unlikely to be successful. In that case, notify both parties
that it appears ER will not be successful and we are allocating complaint to the queue for
further review or investigation.
Equally, we may receive information from either party that indicates to us that the matter
should be declined. Where possible it will be better for ER to draft a decline or attempt an over
the phone decline as we have read and understood the matter. However, if the decline may be
lengthy or complex the matter can also be moved to the decline queue.

www.oaic.gov.au | 22

035

FOIREQ18/00205

3. After four weeks – ultimately ER should not be holding matters beyond 4 weeks. Therefore if
we have been attempting ER for four weeks and the matter is not resolved/finalised, we should
be moving the matter into the allocation queue. Once again note that ER has not been
successful and make a file note of steps taken to date if appropriate.
4. Note on the file that ER was not successful (generally in the note field). Where necessary
please also complete a file note, which provides a very brief summary of the actions on the
complaint to date and any relevant information. For a decline, set out why you consider the
matter is likely a decline. Ensure you have ticked the ‘Conduct preliminary inquiries’ activity and
selected ’14 day decline’ from the options.
Change the case officer field to ‘Allocation –decline’ for a decline or ‘Allocation – PRV’ in the
case file.

Please also change the officer field in each individual activity that is open to match what has
been selected in the case officer field of the case file.

The Early Resolution Inbox
Using the inbox
Every staff member in the ER team should be using the ER box for all ER matters. This ensures that
all correspondence comes through the centralised box, which is monitored, lowering risk and
ensuring emails are seen even if a particular staff member is absent.
Sending on behalf of the ER box is done by selecting the early.resolution@oaic.gov.au email
address from the drop down menu for the ‘From’ field.
The email sent from the ER box will appear in the ‘Sent items’ within the ER box. Please attach the
email to the relevant case file and then drag the email into one of the subfolders ‘Email sent to C’,
‘Email sent to R’ and ‘Administrative matters’.
If awaiting an email, it is ok to keep an eye on the ER inbox. However, it is important to note some
housekeeping matters if you choose to do this:
• If it is not your rostered week but you are waiting for an email and/or see an email arrive for

you in the inbox, you can attach it to the file yourself. However, please make sure to move the
email into one of the sub-folders (Email from C and Email from R) so it is clear it has already
been attached.

• If you are in the inbox and it is not your rostered week and you click into an email but then don’t
attach it, please make sure that you right-click the email and mark the email back to the
‘unread’ state. This is to prevent confusion and to save the rostered officer from having to work
out whether something has already been attached or not.
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Inbox roster duties
1. Throughout the day please:
• actively keep an eye on the inbox
• attach incoming emails to the relevant case files
• add ‘Incoming correspondence’ activity to the case and make sure it is assigned to the
relevant case officer or queue.
• once an email is attached, move it out of the general ER inbox and into one of the 4
subfolders.
Rather than clearing the inbox at the start or end of the day, we should try to clear the inbox
periodically throughout the day. This will help us prevent any unnecessary delays for case
management or issues for the managing case officer.
2. If an email of an urgent nature comes in and the case officer is not in, then consider whether to
flag to an Assistant Director or Director.
3. If Enquiries send an email with a request for expedite then please flag this to the Director.
4. If an email comes in for a complaint that is in the ‘Early Res – Sprint’ queue then please
consider whether it needs actioning. We don’t normally use this queue but it may have
complaints belonging to staff members that have left the ER team in it or it may have bulk
matters which the OAIC is currently considering how best to action. If action is required then
please endeavour to take that action or alert an Assistant Director so we can decide what needs
to be done.
Please do not attach the email and assign the activity to the queue as that queue is not being
regularly monitored.
Be aware that when adding an activity ‘Incoming Correspondence’ it will automatically default
to assigning that matter to the queue. As such, it will need to be manually changed into the
person’s name whom you wish to flag the incoming corro to.
5. If an email comes in for a complaint in either the ‘Allocation- decline’ queue or the ‘Allocation –
PRV’ queue then please consider whether a response is required. If response is required then
please assign the activity back to the ER case officer that managed the complaint and they will
take the necessary action. If that case officer no longer works in ER or is on leave etc, then you
should take the necessary action/provide an acknowledgment or flag to an Assistant Director.
Be aware that when you add an activity ‘Incoming Correspondence’ it will automatically default
to assigning that matter to the queue. As such you will need to manually change it to the
persons name whom you wish to flag the incoming corro to. If you think no action/response
will be needed it is OK to just assign the activity to the PRV or decline queue that the complaint
is in.
For an email raising a complaint, requesting an expedite etc. please alert a Director.
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Introduction
This report details how the Office of the Australian Information Commissioner (OAIC) intends to
implement the Australian Government’s Regulatory Performance Framework (RPF).
As part of the government’s deregulation agenda, the RPF was developed to measure the efficiency and
effectiveness with which regulators undertake their roles, and in particular their impact on regulated
entities. The framework encourages regulators to:
•

minimise the impact of regulatory burden on regulated communities

•

increase their transparency and accountability

•

focus on continuous improvement of regulatory frameworks.

The RPF consists of six key performance indicators (KPIs) that cover common core regulatory activities:
1.
2.
3.
4.
5.
6.

Regulators do not unnecessarily impede the efficient operation of regulated entities.
Communication with regulated entities is clear, targeted and effective.
Actions undertaken by regulators are proportionate to the risk being managed.
Compliance and monitoring approaches are streamlined and co-ordinated.
Regulators are open and transparent in their dealings with regulated entities.
Regulators actively contribute to the continuous improvement of regulatory frameworks.

The RPF requires the OAIC to:
•

establish a performance assessment framework

•

annually self-assess its performance against the KPIs

•

seek stakeholder validation of its self-assessment against the KPIs

•

publish a report of its self-assessment results each year.

This report explains the OAIC’s performance assessment framework, including its self-assessment
methodology, measures and the output/activity-based evidence that the OAIC will use to assess its
performance against the six KPIs annually.
Further information about the Regulator Performance Framework is at
https://cuttingredtape.gov.au/resources/rpf.

RPF and other performance reporting
In addition to the RPF reporting framework, regulatory agencies are required to report under the
Enhanced Commonwealth Performance Framework (ECPF), introduced by the Public Governance,
Performance and Accountability Act 2013 (PGPA Act).
It is important to note the distinction between these two Frameworks. The OAIC’s reporting under the
ECPF consists of our Portfolio Budget Statement, Corporate Plan and Annual Performance Statement in
our Annual Report. The ECPF focuses on the assessment of the performance of programs and activities,
and the objectives and deliverables that are being achieved. The objective of the ECPF is to produce
better quality data that supports more effective government operations and more efficient decisions
about the allocation of government resources.
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The RPF has been established to assess regulators’ performance when interacting with business, the
community and individuals whilst carrying out their functions. The RPF encourages regulators to
undertake their functions with the minimum impact necessary to achieve regulatory objectives and to
effect positive ongoing and lasting cultural change within regulators.
To streamline our reporting requirements, many of the performance measures and the evidence used to
assess our performance will satisfy the reporting requirements under both the ECPF and the RPF.

Our self-assessment process
Based on an assessment of the reported evidence, the OAIC will report against each of the six KPIs using
the following rating scale:
Rating

Definition

Indicator is met (green)

Met all expectations

Indicator is partially met
(amber)

Some expectations are met but some further work required

Indicator is not met (red)

Did not meet base expectations

The OAIC’s annual self-assessment process will be as follows:
•

•

Gather evidence of performance from sources including:
o

OAIC Annual Report

o

OAIC Annual Performance Statement

o

External Stakeholder survey

o

Sources of evidence, outlined in tables below.

Establish a cross-office team to perform an initial self-assessment based on the above evidence for
the OAIC Executive to use to assess the OAIC’s performance against the six KPIs.

The Attorney-General’s Ministerial Advisory Council will validate the OAIC’s self-assessment.
The OAIC’s first self-assessment will be undertaken in August and September 2018, with its 2017–2018
self-assessment report published by 31 December 2018.

How we will measure our performance
against the KPIs
For each of the six KPIs, the RPF requires regulators to identify measures of good regulatory
performance and associated output/activity-based evidence that will be used to self-assess
performance.
The OAIC has identified 18 measures to describe what constitutes good regulatory performance in the
context of our roles and responsibilities.
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The OAIC will collect a combination of quantitative and qualitative evidence from a range of sources to
demonstrate and assess our performance under the KPIs. Where possible, the OAIC will gather evidence
using existing internal reporting and data collection processes.
KPI 1 — The OAIC does not unnecessarily impede the efficient operation of regulated entities
Measures
1.1 The OAIC demonstrates an understanding of the
operating environment of regulated entities, and
the current and emerging issues that affect the
sector.
1.2 The OAIC takes into consideration the potential
for unintended negative impacts of regulatory
activities on regulated entities.
1.3 The OAIC provides advice and assistance to
businesses and Australian Government agencies
to minimise the compliance burden, whilst not
undermining the intent of the primary legislation.

Evidence we will use to assess our performance
• The OAIC’s corporate plan, including
environmental scan, is published annually.
• The OAIC engages in regular dialogue with
stakeholders, including industry peak bodies and
government groups.
• The OAIC consults on draft guidance.
• Stakeholder networks — including the Privacy
Professionals Network and the Consumer Privacy
Network — meet regularly.
• The Community Attitudes to Privacy survey is
conducted and the results are published.
• Stakeholder surveys are conducted annually.
• Regulatory activities are undertaken in a timely
manner, and in line with published standards.
• Alternatives to traditional regulation are used,
where appropriate, for example APP codes,
industry guidelines.
• The OAIC participates in international privacy
forums to gain knowledge and understanding of
issues and actions that may affect the Australian
regulatory environment, and to facilitate
coordination of regulatory activities
internationally.
• Memorandums of understanding (MOUs) with
other regulators are entered into to avoid
regulatory duplication.
• The OAIC complies with the Office of Best Practice
Regulation requirements, including cost-benefit
analysis in Regulation Impact Statements for
significant regulatory changes.
• Guidance is amended, where appropriate, in
response to stakeholder concerns.

KPI 2 — The OAIC communicates with regulated entities in a clear, targeted and effective manner
Measures

Evidence we will use to assess our performance

2.1 The OAIC provides guidance and information that
is up to date, clear, accessible and concise
through media appropriate to the target audience

• Extensive guidance and information is available on
the OAIC’s website.
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KPI 2 — The OAIC communicates with regulated entities in a clear, targeted and effective manner
• Regulated entities are able to access the
information that they need on the OAIC’s website;
this information is available in accordance with
government accessibility guidelines.
2.2 The OAIC considers the impact on regulated
entities before changing policies, practices or
service standards.
2.3 The OAIC’s guidance, decisions and advice are
provided in a timely manner, clearly articulating
expectations and the underlying reasons for
decisions.

• Administrative decisions contain a statement of
reasons and information about appeal rights.
• Reports on regulatory activities are published on
the OAIC website, where appropriate.
• Consultations are undertaken with regulated
entities about issues of regulatory significance.
• OAIC website and publications comply with best
practice accessibility practices guidelines.
• OAIC publishes a service charter and reports
against it in the annual report, including
explanations where standards are not met.
• Enquiries line staff provide consistent advice to
regulated entities.

2.4 The OAIC’s advice and regulatory actions are
consistent and support predictable outcomes.

• Guidance on the OAIC’s approach to its regulatory
activities, including complaint handling guidelines,
are published and kept up-to-date.
• The OAIC engages with industry, professional body
representatives and consumer advocates to
accurately target and extend communication
efforts.
• Stakeholder surveys are conducted annually.
• The stakeholder survey specifically seeks feedback
on the use and value of the OAIC’s guidance and
the OAIC’s responsiveness.

KPI 3 — Actions undertaken by the OAIC are proportionate to the regulatory risk being managed
Measures
3.1 The OAIC applies a risk-based, proportionate
approach to compliance activities and regulatory
actions.

3.2 The OAIC’s preferred approach to regulatory risk
is regularly reassessed. Strategies, activities and
enforcement actions are amended to reflect
changing priorities that result from new and
evolving regulatory threats, without diminishing
regulatory certainty or impact.
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Evidence we will use to assess our performance
• The OAIC’s corporate plan, including a summary of
risk oversight and management systems, is
published annually.
• Regulatory activities are undertaken in line with
published standards, and are risk-based and
proportionate.
• Guidance on the OAIC’s approach to its regulatory
activities, including complaint handling guidelines,
are published and kept up-to-date.
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3.3 The OAIC recognises the compliance systems and
processes of regulated entities, where
appropriate.

• Regulatory approach is reviewed periodically.
• Guidance materials that inform regulated entities
of the OAIC’s expectations are published.
• Relevant staff are trained in risk management
policies, processes and procedures.
• Relevant staff receive regular compliance training
and participate in networking activities to stay upto-date with best practice regulation.
• Reports about regulatory activities are published
and promoted, where appropriate.
• Targets for regulatory activity are identified using a
risk-based approach.
• Stakeholder surveys are conducted annually.

KPI 4 — The OAIC’s compliance and monitoring approaches are streamlined and coordinated
Measures

Evidence we will use to assess our performance

4.1 The OAIC’s information requests are tailored and
only made when necessary to secure regulatory
objectives.

• Memorandums of understanding (MOUs) with
other regulators are entered into to avoid
regulatory duplication and facilitate coordinated
approaches where appropriate.

4.2 The OAIC’s frequency of information collected is
minimised and coordinated with similar processes
including those of other regulators so that, as far
as possible, information is only requested once.

• Assessment and investigation teams use internally
and publically available data to identify targets for
investigation.

4.3 The OAIC utilises existing information to limit the
reliance on requests from regulated entities and
shares the information among other regulators,
where appropriate.
4.4 Where appropriate, the OAIC applies a risk-based
and proportionate approach to compliance and,
where possible, takes into account the
circumstance and operational needs of the
regulated entity.

• Internal clearance processes are followed for the
use of formal information-gathering powers.
• The OAIC’s published approach to its regulatory
activities includes a graduated approach to
compliance and allows for a range of regulatory
responses.
• Stakeholder surveys are conducted annually.
• The OAIC participates in networking groups and
communities of best practice.
• Conciliation register

KPI 5 — The OAIC is open and transparent in its dealings with regulated entities
Measures
5.1 The OAIC’s risk-based frameworks, performance
management results, processes, guides and
decision documents are publicly available and
published in a timely manner.

Evidence we will use to assess our performance
• The OAIC’s Corporate Plan is published annually.
• OAIC Annual Report is published and includes
reporting against the Corporate Plan and service
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KPI 5 — The OAIC is open and transparent in its dealings with regulated entities
5.2 The OAIC is open and responsive to requests from
regulated entities regarding the operation of the
regulatory framework, and approaches
implemented by regulators.

charter, including explanations where outcomes
and standards are not met.
• The OAIC’s approach to its regulatory activities is
published.
• Extensive guidance and information is available on
the OAIC’s website.
• Reports about regulatory activities are published
and promoted, where appropriate.
• Conciliation register

KPI 6 — The OAIC actively contributes to the continuous improvement of regulatory frameworks
Measures
6.1 The OAIC establishes cooperative and
collaborative relationships with stakeholders to
promote trust and improve the efficiency and
effectiveness of the regulatory framework.
6.2 The OAIC engages stakeholders in the
development of options to reduce compliance
costs, including changes to the overarching
regulatory framework, and strategies to
streamline monitoring and compliance
approaches.
6.3 The OAIC regularly shares feedback from
stakeholders and performance information with
policy departments to improve the operation of
the regulatory framework and administrative
processes.
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Evidence we will use to assess our performance
• A variety of media and direct channels are used to
convey information to all stakeholders, both
external and internal.
• Regular meetings with key stakeholders are held.
• Stakeholder networks — including the Privacy
Professionals Network and the Consumer Privacy
Network — meet regularly.
• Regular engagement with the Attorney-General’s
Department.
• Advice is provided to Government — including the
Attorney-General and the Attorney-General’s
Department — on regulatory reform proposals.
• Advice and input into policy review processes is
provided.
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