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Good afternoon Libby
As discussed, please find below supplementary information to support the Estimates briefs:
Transferring of requests between minister's office to Department
•
Section 16 of the FOI Act provides that:
o A minister may transfer a request to a portfolio department, with the department's agreement,
when s 16 applies (document held by the department but not the minister (s 16(1)(a)); or the
subject matter of the document is more closely connected with the department's functions (s
16(1)(b))).
o An agency or minister may partially or wholly transfer a request (s 16(3A))
o The transferring agency must advise the applicant that the request has been transferred (s 16(4))
•
Section 15 of the FOI Act provides that:
o An agency or has a duty under s 15(4) to take reasonable steps to assist a person to direct their
request to the appropriate agency or minister, and this enables an agency to discuss with an
applicant where a request could be directed (s 15(4)).
•
Decision making obligations: When an agency or minister receives a request for documents, some of which
are in the possession of different agencies, the request is notionally divided into different requests. Each
agency or minister then has obligations to make their own response to the request in accordance with the
Act. (Para 3.58 FOI Guidelines)
•
Minister transferring must be satisfied they do not hold the documents or the documents are more closely
connected with another agency's functions before deciding to transfer (Para 2.25 FOI Guidelines; see lead
case Bienstein v Attorney-General [2007] FCA 1174 (8 August 2007).
•
Early consultation between agencies and ministers: As the transfer of an FOI request under s 16 affects the
obligations of agencies and ministers, consultation between them is essential. Informal consultation is
particularly important in the case of complex requests or requests where an applicant has requested the
same documents from numerous agencies or ministers. Agencies and ministers' offices are encouraged to
consult each other as soon as possible and, where a request may contain more than one part, agree
promptly as to who will be responsible for which part. A decision to transfer a request under s 16 is not
open to external review as it is neither an access refusal nor access grant decision. (Para 3.60 FOI Guidelines)
•
Benefits of s 16: The transfer of a request under s 16 can facilitate access by avoiding the need for the
applicant to make a new request to another agency or minister and by providing a whole of government
approach to making information available to the public. Transfer of a request also allows the decision to be
made by the agency or minister best placed to make an informed assessment about disclosure of relevant
documents (Para 3.59 FOI Guidelines)
•
Transfer arrangements should be spelt out to assist the efficient processing of requests (Para 2.25 FOI
Guidelines)
•
Complaints: The Information Commissioner can investigate under Part VIIB of the FOI Act agency actions
relating to the handling of FOI matters (s 69(1)). The Information Commissioner cannot investigate
minister's handling of FOI matters. A similar restriction applies to the Commonwealth Ombudsman.
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Senator STEELE-JOHN: It's the first time, though, that it's been codified in this way, as you would know. If
it wasn't uncommon then he didn't really need the power to do it in the first place. Again, I'm not sure what
problem this was trying to solve, quite frankly, if it was standard practice. Alright; let's move on.
Finally—Chair, so you know I'm coming to the end of my list of questions.
CHAIR: Thank you.
Senator STEELE-JOHN: I want to preface this question, for the benefit of yourselves but also of anybody
watching at home, by saying I'm pursuing this line of questioning to seek clarification around the transparency of
process, not as a reflection on the appropriateness of any appointment to the commission in particular. It's
particularly valid in the context that we have quite a few royal commissions going on at the moment. In the last
estimates hearing you provided me with an answer to a question on notice in relation to the selection of the chair.
The reference number for that question is 060. Have you got that at your disposal?
Ms Foster: We're just trying to get it, Senator; just a moment.
Senator STEELE-JOHN: No worries. It was a question asked, in fact, by my colleague Senator Waters. I'll
just give you a moment to locate it.
Ms Foster: While we're looking, would you like to give us the essence of the question?
Senator STEELE-JOHN: Would I like to actually ask you the question? I'm more than happy to do that. The
fourth paragraph of the answer that you provided was:
ite4tok, Noe **,„
Any discussions with potential Commissioner appointees are personal in nature and necessarily conducted on an
understanding that communications are confidential.
I just want to draw your attention to the question that Senator Waters asked, which was:
Could you also take on notice whether anyone else was approached and perhaps declined, or if no-one else was approached
and he was the first pick.
# 14k
This was in relation to whether or not Mr Ronald Sackville AO was the government's first pick for the role of
commissioner. I want to rephrase that question: can 5fou answer me the simple question of whether or not Mr
Sackville was the government's first pick for the role of chair of the commission?
Ms Foster: Senator, unfortunately none of us can put our hands on the answer to the question on notice. It, for
some reason, isn't in the package of material we brought. Was it at the last estimates?
Senator STEELE-JOHN: It was at the last estimates, in October.
Ms Foster: We'll keep looking—we have a summary here.
Senator STEELE-JOHN: That is still my questiorrwhether or not you can locate it.
Ms Foster: Senator, I think there's nothing )ve can add to the answer to the question on notice: that any
discussions with potential appointees are confidential.
Senator STEELE-JOHN: No; I'm not asking about the detail of a discussion; I'm asking about the—
Ms Foster: Similarly, Senator, approaches to appointees, whether or not they happened, would be
confidential.
Senator STEELE-JOHN: I",in not even asking about approaches; I'm asking about whether or not this
individual was the first person tie government went to to fill this position. I don't want to know the details of
conversations. I don't want to know anything like that. I just want to know: was he the first person that the
government asked?
Senator Cormann: We might need to take that on notice to see what we can do to assist you.
Senator PATRICK: I have some questions that relate to FO!. On 27 February this year The Guardian
produced an article that talked about some findings delivered by the Office of the Australian Information
Commissioner to the department in relation to FOIs. Can you confirm that the department did in fact receive a
report or fmdings from the OAIC?
Ms Foster: Yes, we did.
Senator PATRICK: Could those comments—those fmdings, that report, or it may be a letter—made by the
Office of the Australian Information Commissioner be made available to the committee?
Ms Foster: It's my understanding that the commissioner is, shortly, planning to publish that information and
that that's the normal manner in which the material is released. We could walk through the outcomes, if that
would be helpful.
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Senator PATRICK: Sure. There's an irony in you not disclosing information about freedom of information
performance!
Ms Foster: Senator, it was more that we didn't want to pre-empt the Information Commissioner in her—
Senator PATRICK: Does she get extra points if she discloses it versus you? Is there any reason why you
can't provide that to me?
Ms Foster: We are going to walk you through the outcomes, Senator.
Mr Reid: We understand the OAIC intends to publish some information about the findings.
Senator PATRICK: Sure. I'm after the report that came to you. Is she intending to publish that report?
Mr Reid: I'm not sure exactly what she will publish.
Senator PATRICK: Perhaps could you take that on notice: I'd ask that you provide a copy to the committee.
Ms Foster: Sure. And so, essentially, the complaint alleged that we had failed to provide decisions within
statutory time frames, particularly in relation to requests made through the Right To Know website, and that we
had failed to meet statutory processing time frames in about 50 per cent of FOI requests. That was the complaint
that was lodged. In November, the commissioner found that in relation to the complainant's particular matter we
had not complied with the statutory time frames, and, for the 2017-18 financial year, they were not met for the
majority of requests.
Senator PATRICK: In just 35 per cent of cases is what's been reported in the media: is that correct?
Ms Foster: That's correct. The commissioner did accept our argument that the receipt of 87 individual
requests on the second-last day before the Christmas-New Year shutdown period had had a substantial impact on
our ability to comply with the time frames. So my memory was that was about a third of the total requests that we
received for the year and—as I think I've given evidence about before—our system was under some strain, and
the receipt of 87 requests simultaneously with, essentially, knocking out 10 days, unless we called all our officers
back in from leave, put the system into crisis for that period. The commissioner made five recommendations to
us, all of which have been implemented, and we have, I think, written back to the commissioner articulating all of
the things that we have done.
Senator PATRICK: What were the five recommendations?
Ms Foster: That there be an all-staff statement highlighting the department's obligations under the FOI Act
and drawing attention to the pro-disclosure emphasis in the act—that was done in accordance with the time line
that the commissioner set out for us; that the objects of the act continue to be promoted through general FOI
training during the induction process for new employees and refresher training for existing employees at least
annually—we have done that; that the department develop or continue to develop policies and procedures for
providing administrative access to information and to make those policies publicly available; that, within three
months of receiving advice, we review and update our FOI processing guidance material to address the findings in
this investigation and provide clear guidance consistent with the objects of the act on the search and retrieval
timeliness, steps to be taken by the FOI team where there is a delay in receiving the documents from line areas—
which include appropriate escalation—and keeping applicants updated on the progress of their requests where
delays are being experienced and seeking extensions of time; and the second part of that recommendation 4 was
that we conduct an audit and report to the OAIC on compliance with statutory time frames under the FOI Act and
on the completion and delivery of the centralised suite of online training modules for SES decision-makers.
We, as I said, have put all of those things in place. We issued the staff statement last week, which was the
deadline that had been set for us. We have either Mr Reid or his staff speak to each induction program. We have
specialised training for the SES officers who are the decision-makers. We hired some external expertise to ensure
that we were really upskilling the level of the decision-makers. We have reviewed and updated all of our guidance
material. We have additional staff assigned to the FOI area. We have also introduced an online management
system for our FOIs so that we have a much better system for identifying when we're coming up to deadlines so
that we can work with the line areas and assist them. We have made a range of both documentary and behavioural
changes. As you know, Senator, since that very bad time when we were not meeting our obligations, we've now
achieved over a significant period very high levels of meeting the time lines. For this calendar year we are 100 per
cent compliant; we have no overdues at the moment. For the last financial year I think it was 90.2 per cent
meeting timeliness. So we have made huge progress in the two years since then.
Senator PATRICK: When will the audit you referred to be carried out
Ms Foster: That's been done.
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Mr Reid: We carried out an audit to confirm that the department is meeting our statutory time lines; they are
the figures to which Ms Foster refers. For the current financial year to date—that is, 1 July 2019 to 23 February
2020-90.2 per cent of FOI requests finalised by active decision were finalised on time. For the January to
December 2019 calendar year, 86.1 per cent of FOI requests finalised by active decision were finalised on time.
For the current calendar year to date, it is 100 per cent.
Senator PATRICK: There was a report that was carried out internally, at the cost of $110,000, in relation to a
whistleblower-related allegation about FOIs, that appears to have found differently to the Information
Commissioner. Can you respond to that?
Ms Foster: I certainly can. As you say, there was a Guardian article in June 2019. It was relating to a PID
investigation in a delay of processing FOI requests. The principal officer, the person who led the internal
investigation, assessed the 24 allegations of disclosable conduct—disclosable conduct being not meeting our
statutory time frames—and the principal officer found five instances of disclosable conduct—that is, where there
was no valid reason for failing to meet those timelines. He noted that over the period that was being reviewed,
observed, there were 1,268 FOI applications, so those five instances of disclosable conduct were a tiny
percentage. He also provided a number of recommendations to the department, to the FOI area, to address the
things that he found as he went through his review—that the business rules should be amended to provide greater
clarity for decision makers; that further training be provided for decision-makers; and that we reconsider the
manner in which decision-makers are appointed to take into account both the expertise and capacity of the officer.
I will come back to that in a moment. They were the three recommendations. We have implemented all of those
plus the five—there is a bit of overlap.
The issues around both expertise and capacity were because, when we assign the decision-maker in our internal
process, we look at the person with the greatest subject matter expertise, if I can put it that way. Some of the cases
where he found disclosable conduct were where that decision-maker was either absent for periods of time and we
didn't transfer the process or where a particular individual got swamped, if you like, because we just happened to
get 10 or 20 FOIs for which they were the most logical officer. We now make a conscious decision unless they
are batched—if they are all on one topic—to actually spread them more broadly and provide the decision-maker
with expert support.
Senator PATRICK: I want to go to a couple of other questiOns related to FOI's. In 2018-19, how many
matters were referred to the AAT either by the applicant or by the department?
Ms Foster: We've had very few. We will have a look for that particular financial year but my memory is
that—
Senator PATRICK: And also this year to date. I don't mind if you take that on notice.
Ms Foster: overall we have only had three referred to the AAT.
Senator PATRICK: I think two of those are mine.
Ms Foster: There are two of them where we have been the respondent and one where we have been the
applicant.
.401140k,
Senator PATRICK: In one &Those you were the applicant. Actually you dropped the matter, went to
mediation or—
Ms Foster: I think we settled the matter rather than dropped it.
Senator PATRICK: But that involved a cost of the Commonwealth. Can you provide me with the details of
the cost of that particular matter.
Ms Foster: We can take that on notice.
Senator PATRICK: You would have been represented by the AGS. The other matter—I declare that I am the
applicant in this particular instance—you will know it as the section 37 matter, which relates to, in my contention,
the censoring of the parliament, which is why it is relatively important. I note today there was an AAT hearing
and that matter has now been listed before a judicial officer, such is the significance of it. What is the
Commonwealth's cost to date in relation to that matter?
Ms Foster: Again, we can take that on notice.
Senator PATRICK: I might make an offer. I'm not speaking as the applicant in that manner but in the context
of this FOI originated because the Attorney-General issued a section 37 certificate under the under the AuditorGeneral's Act that prevented the parliament from seeing the contents of an Auditor-General's report. So I am not
referring to the AAT; I don't want to litigate that here. But my question goes to whether or not there's a possibility
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for the Auditor-General or for the government to, potentially, reverse that decision in circumstances where the
facts have changed.
In the court proceedings that took place in 2018, in the court documents—this is between the company of
Thales and the Auditor-General—it was clear that one of the issues was related to whether or not the procurement
by the government was value for money. The issue centred around that. The Commonwealth's argument—and
also their argument before the JCPAA—appeared to be that harm would be caused to the Commonwealth and to
the company, in terms of revenues. I've spoken to some very senior people inside the company who say that the
damage has already occurred because of, perhaps, the controversy that flowed from issuing the certificate. It's
now well known and publicised, and it appears in the media on a regular basis.
In circumstances where the harm that the Attorney-General was trying to prevent—and I don't accept that, and
obviously that will be sorted out in the AAT—if it's established that the harm has occurred, is there the possibility
that the Attorney-General could then reconsider and retract the certificate such that the Auditor-General could
then provide the parliament with an unredacted version of his audit?
Ms Foster: Clearly, we'll have to take that question on notice.
Senator PATRICK: It may also be a question for the Attorney, I don't know. But, if you're unable to answer
it, could you refer it to the Attorney?
Ms Foster: Certainly.
Senator Cormann: I've got time for some further information in relation to the issue raised by Senator Jordan
Steele-John. I'll just put it on the record. I'm advised that Commissioner Sackville wrote to the Prime Minister and
the Attorney-General on 13 February 2020 requesting the law to be changed so that information provided by
submitters is predicted indefinitely and a response to that correspondence is currently under consideration.
CHAIR: Senator Patrick, are you fmished with your line of questioning for now?
Senator PATRICK: I'm fmished, thank you.
Senator WONG: Mr Hayhurst, we had a long discussion, I think, on the last occasion, about the call between
Mr Morrison and Mr Trump, and you told me that you didn't take any notes of the readout of that call. On 20
December, Mr Martin, from the department, wrote to the committee to correct the evidence, advising that you had
advised that you had since found a short handwritten note of that readout. Can you tell me when you found that?
Mr Hayhurst: I don't remember the exact date, but it was just before 19 December.
Senator WONG: You did give me a definitive answer. Did you just not recall it?
Mr Hayhurst: That's correct.
Senator WONG: Who did you advise that you had found it?
Mr Hayhurst: A colleague of mine was undertaking an FOI review, examining the scope of documents in
relation to a particular FOI inquiry. Because it was a review of the decision, he asked me to undertake a thorough
search of all of my documents and my safe, which I did, and, in so doing, found the handwritten note.
Senator WONG: What does it say?
Mr Hayhurst: It's consistent with the testimony I gave to you before.
Senator WONG: Do you have it here?
Mr Hayhurst: I don't have the note with me, no.
Senator WONG: Can you provide it?
Mr Hayhurst: The note goes to the conversation the President had with the Prime Minister. It is consistent
with what I told the committee—namely, that the call was focused on the Barr inquiry and that follow-up in
relation to that matter for the Australian government was for DFAT to undertake.
Senator WONG: I'm asking for a copy of the note.
Senator Cormann: We have previously, in relation to this matter, claimed public interest immunity because it
goes to Australian foreign relations, but I believe that Secretary Adamson has been very, very helpful. DFAT
were taking the lead—
Senator WONG: Yes, they've been quite professional.
Senator Cormann: in terms of government assistance to an inquiry in the US, and I believe that Ms Adamson
has been extremely helpful in answering all the questions. But I'm not in a position to release a document that—
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Senator WONG: Senator Cormann, I'm just going to ask you later today to come back to the committee and
provide a statement in accordance with subparagraph (3) of the Cormann order: the statement of the grounds for
the conclusion that specifies the harm to the public interest that could result from the disclosure of the information
in the document.
Senator Cormann: I believe that the harm was spelled out when we last discussed this broader topic. But, of
course, I will provide a response—
Senator WONG: Thank you.
Senator Cormann: consistent with the 'Cormann order', as you refer to it, in providing that answer on notice.
Senator WONG: In answer to question on notice No. 16, Mr Hayhurst, you said, or the department said—let
me check. I asked from whom the download of the call was received, and you said it was the Senior Adviser
International in the PMO; is that correct?
Mr Hayhurst: That's correct. I can't find the exact question, but that's the answer to the question.
Senator WONG: But I also asked a question subsequently—these appear to all be question on notice No. 14.
I asked: was any member of the Prime Minister's staff on the call? You, Mrdtlayhurst, said: 'Not to my
knowledge,' and Senator Cormann said, 'I'll take that on notice, to be precise.' Apd thnswer was no. So, given
we're talking about the same call, the readout from the Senior Adviser Internatitital w4bpt on the basis of his or
her presence on the call but was on the basis, presumably, of the Prime Minikter' d
to what was in the
call?
q:••
Mr Hayhurst: I know that that individual was not on the call, b*rmlitVs?eLofjlTh basis on which they
relayed it to me. I assume, like you do, it was a direct account of v/hat had itianspired.
tm„ ,
Senator WONG: Is there any other explanation? If there's nedgc from PM1ELCL--,
Senator Cormann: I think it is fair to assume thatj
mMinistdr would have reported back to his
relevant adviser.
Senator WONG: So only the Prime Minister and the'P,resi4pt we on the call; is that right?
Mr Hayhurst: I'm not aware if anyone was on
call orpot ZtJthe Prime Minister.
Senator WONG: No. You have to be awatfelitu*ffie department has provided a notice saying no-one was
on the call—unless it's another official froni*olheridejA e The two answers to the question on notice, Mr
Hayhurst, are, 'No-one from PM&C—ticic,,', and the 'No-one om PMO—tick.' Is that right?
Mr Hayhurst: That's—
Senator WONG: Therefore,,v#ess the is some 'hther Australian official, the only person on the call from
the Australian government siclejs thOrime Apister; correct?
N,Tv
Mr Hayhurst: That seems to t ,case.
Senator WONG: So tb;e•Vvice you ga—ve and the advice the Public Service is working on about what was
included in the call..Isqpply
fh4gsis OTwhat the Prime Minister has told someone?
4,t-Ry'
Mr Hayhurst:" McordIng t6 the S)quence you've outlined, that has to be the case, yes.
Senator WONG: I'irirt trying to be difficult—
Mr Hayhurst: I don't haye any direct knowledge of the circumstances, but I draw the same inference as you
do.
Senator WONG: Have you ever spoken to the Prime Minister directly about the call, Mr Hayhurst?
Mr Hayhurst: No.
Senator WONG: I'm sorry, Mr Hayhurst, I keep forgetting who is above you. Ms Millar?
Ms Foster: Ms Millar.
Senator WONG: Has Ms Millar ever spoken to the Prime Minister about the call?
Ms Millar?
Ms Millar: No, I haven't.
Senator Cormann: I might provide some further information. The Prime Minister was, in fact, travelling
when the call was received. The Prime Minister was in his car and he subsequently did provide a debrief to his
adviser, in relation to what was discussed.
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Senator WONG: Right. Mr Hayhurst, can you explain why you and two PMO staff were present when the
PM spoke to Secretary Pompeo but no-one was present when the Prime Minister spoke to the President of the
United States?
Mr Hayhurst: That call took place during the Prime Minister's official visit to Fiji. I was present and so were
his advisers, and so we joined the call.
Senator WONG: I'm just asking the difference in—
Senator Cormann: It was circumstances. In one, the Prime Minister was travelling in his car; in the other,
relevant officials were travelling with him.
Senator WONG: Have the Australian government made any more requests for assistance, in connection with
the Barr inquiry, since the September phone call?
Mr Hayhurst: The government has received such requests, yes.
Senator WONG: And I am assuming you don't want to tell me what they are.
Mr Hayhurst: I think it best to direct those inquiries to DFAT, which is leading the government's response.
Senator WONG: That's never been a basis on which we can't ask questions here.
Senator Cormann: But you can ask—
Senator WONG: I actually have been—
Senator Cormann: If I may; I'm responding to your question.
Senator WONG: I'm actually being helpful here. That is not a basis—
Senator Cormann: If I may; we haven't finished.
CHAIR: I'm sure everyone is trying to help each other. Minister.
Senator Cormann: It is a fact that the Depat tuient of Foreign Affairs and Trade is taking the lead, in relation
to this, on behalf of the government and has direct line of sight in relation to what is and isn't happening, and, as
Secretary Adamson has done in the past, I am very confident that Secretary Adamson will be incredibly helpful in
providing information. But if you want to insist on asking questions of officials—
Senator WONG: I have asked one question.
Senator Cormann: If I may. If you want to insist on asking questions of officials that are not directly
involved, do not have direct line of sight, then there will be a limit to how helpful we can be. And I wouldn't want
you to wrongly categorise that as not wanting to be open and transparent. The best way of getting open and
transparent answers is by asking the questions where they belong.
Senator WONG: First, Mr Hayhurst, that is a tactic that officials do use.
Senator Cormann: It's not a tactic.
Senator WONG: I want to be clear.
Senator Cormann: You're reflecting on—
Senator WONG: Let me finish, please! I am asking about your involvement. I will certainly ask these
questions in DFAT. If you choose, at any point, to not answer on the basis of a public interest immunity claim,
that is open to you, but you have to refer it to the minister. Alright? I'm asking you: have you had any
involvement in receiving those requests?
Mr Hayhurst: I have been kept informed by DFAT of its cooperation with the United States government, in
relation to that inquiry.
Senator WONG: Is there an IDC or similar formed in relation to the Barr inquiry?
Mr Hayhurst: No.
Senator WONG: How are requests or engagement on that auspice all dealt with by the government?
Mr Hayhurst: The matter's being handled by the Department of Foreign Affairs and Trade. It occasionally
provides an update, either by email or by telephone, to the Department of Prime Minister and Cabinet.
Senator WONG: They provide updates to you?
Mr Hayhurst: They have provided, on occasion, an update to me.
Senator WONG: Decision-making, in relation to those requests, may not reside entirely in the portfolio of
Foreign Affairs and Trade. For example, they may reside in the PM&C portfolio if they involve ONI matters or
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other matters. I'm not asking yet what decision-making goes to, but who makes the decisions about the
government's response to those requests?
Mr Hayhurst: Decisions in relation to requests received by DFAT are made by the relevant minister, I
assume the foreign minister.
Senator WONG: Has the Prime Minister—
CHAIR: This will have to be the last question, Senator Wong, before the break.
Senator WONG: Has the Prime Minister had to make any decisions in respect of such a request?
Mr Hayhurst: The Prime Minister has been consulted on a decision relating to the inquiry. I'm aware of that.
Senator WONG: What decision?
Mr Hayhurst: This is in relation to the release of material.
Senator WONG: When was he consulted on that?
Mr Hayhurst: To my knowledge it was on or around 7 December.
Senator WONG: Mr Hayhurst, can I ask you to look at question on notice No. ,23? The answer in it is not an
accurate answer in terms of what the practice of committees is. If there are other
is for the answer to not be
given, there are avenues open to you. But I do want you to look at the allegatiothof lonIstanding practice, which
is inaccurate, and I'll return to it after the break.
Proceedings suspended from 15:45 to
Senator WONG: Ms Foster, I don't want to ask questions about it because we haven't got time, but I just
would make the point that, in relation to question No. 883, you provided 'dates on which the department briefed
the Prime Minister on drought. There have been other question times where I or other senators have been advised
when the Prime Minister has been briefed. I don't accept an answer that
it is longstanding practice not to publicly
, b11,
disclose the specifics of briefings to the Prime Minister. Nbat's not an accurate reflection, so I would raise that
with you. If PII claims are made, they ought to be Made in the appropriate way. And, even in this round of
questions on notice, there's not consistency in that responsb.,
ofih•
Senator Cormann: In response to this, co ex s everything.,ppecifically in the context of the order that
you've now referenced a number of times, the questions on notice that you referenced previously go to Australia's
international relations—
SP
Senator WONG: That's not what was said in t ,41answer.
„TA:A
Senator Cormann: You've gorto 104 at the anyer in the context of the questions that were asked. The
questions that were asked went49Austi4's international relations. They're- classified briefings, I've been
advised. Indeed, to publicly retTe tdvice tnhe Prime Minister to inform him of conversations with a foreign
head of government would damage,,;i NtraJia's in emational relations. That is the basis—
Senator WONG: You
the 3ong question.
Senator Corm,
t bolh questions that you referenced before.
Senator WONdi4,1 talkkng about question No. 23. Its about internal briefings to the PM. If they are
classified, that should h, been aid. I'm just making a point for Ms Foster so we don't have an argument in the
future. I would accept ankap,swer that said, 'These briefings involved classified material et cetera,' or I would
accept a PE claim being male, but I don't accept a general answer that says, 'It's longstanding practice not to
publicly disclose the specifics of briefings,' which is demonstrably not correct, including in the answers provided
in the same round.
Senator Cormann: I'm looking at three questions and answers—
Senator WONG: It's No. 23.
Senator Cormann: which go to the relationship between Australia and the United States—
Senator WONG: But that's not the basis on which the answer was given. That's all I'm saying.
Senator Cormann: I have actually had a private conversation to suggest that, in future in the answer to
questions on notice, the grounds on which information is withheld should be made more explicit. I agree with
that.
Senator WONG: I appreciate that, because what I don't want is officials seeing this and thinking that they can
just say 'longstanding practice not to answer', which is not correct. Thank you.
Senator Cormann: It is only correct in the context of the subject matter.

FINANCE AND PUBLIC ADMINISTRATION LEGISLATION COMMITTEE

FOIREQ20/00058 028
Brenton Attard
From:
Sent:
To:
Cc:
Subject:

Andrew Stokes
Tuesday, 3 March 2020 2:40 PM
Brenton Attard
Elizabeth Hampton
RE: FOI complaints article [SEC=OFFICIAL]

Security Classification:
OFFICIAL

Hi Brenton
one?

Is this the

The Guardian
( Prime minister's department broke the law
delaying FOI request, watchdog finds
Exclusive: Department one of at least three federal agencies found to have breached
freedom of information law since November
Christopher Knaus
@knausc
Wed 26 Feb 2020 16.30
The prime minister's department broke the law by inexplicably delaying a freedom of information request
about allegations the former public service commissioner improperly aided the rightwing Institute of Public
Affairs.
Findings delivered by the Office of the Australian Information Commissioner (OAIC) in November found
the department had failed to process the FOI in legal timeframes, according to documents obtained by the
uardian.
It was a recurring problem at the department in 2017/18. The OAIC found the department met the legallyimposed deadlines in just 35% of FOIs that year.
The information watchdog told the department to audit and improve its handling of requests within three
months, and send out an all-staff missive reminding employees of their legal obligations.
The finding, though, is in stark contrast to a separate $110,000 internal investigation the department
conducted into its handling of the same FOI request, in which it cleared itself of wrongdoing.
At least three federal agencies have now been found to have breached FOI law since November.
The department of human services and Australian federal police were also found to have breached FOI law
late last year. In all three cases, the information watchdog found government agencies were inexplicably
delaying FOI decisions.
FOI experts say delays can be used as a deliberate tactic to render information useless or less explosive by
the time it is released.
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The FOI lodged with the Department of the Prime Minister and Cabinet requested documents about the
former public service chief, John Lloyd, after reports that he acted improperly in his contact with the IPA.

Lloyd was later found by the merit protection commissioner to have breached the public service code of
conduct by "failing to uphold the good reputation" of his agency when he passed research about "generous"
public service employment provisions to the IPA.
The FOI was lodged in January 2018 and a decision was due to be made by 26 February 2018. But no such
decision was made and the OAIC said "no steps were taken to process the complainant's request" by the
time the 26 February deadline arrived.
Action was only taken when the information watchdog was asked to review the case, and the department
eventually released some documents in late April.
It was a common occurrence within the department that year. In 2017-18, the OAIC found statutory
timeframes were not met in the "majority" of FOIs the department received.
A subsequent complaint to the OAIC prompted an investigation, which culminated in five
recommendations, including that the department audit itself and report back to the watchdog on its
"compliance with statutory timeframes" and the training of senior executives.
fhe department was also told to improve its FOI guidance to staff within three months to improve "search
and retrieval timeliness", among other things.
In a statement to the Guardian, the department said it had fully cooperated with the OAIC investigation
and "welcomed, accepted and implemented" the recommendations.
"Importantly, the Australian Information Commissioner acknowledged the steps taken by the department
to implement a variety of strategies to support Departmental officers to comply with the statutory
timeframes in the FOI Act, and that those strategies are already having a demonstrable positive impact on
the Department's ability to meet its statutory timeframes," the department said.
The department's handling of FOIs has improved dramatically since 2017-18, a year that was also
complicated by its receipt of 87 FOI requests on the second last day before the Christmas shutdown period.
It now has no overdue FOI requests and has a 100% compliance rate with statutory timeframes for requests
received since January.
-/f all requests finalised by active decision of the Department between 1 July 2019-23 February 2020,
90.2% were finalised on time," the department said.

There is no real punishment for breaching the FOI act, aside from negative findings and recommendations
by the OAIC.
The OAIC's investigation was complicated by the department's repeated delays in providing submissions.
Documents seen by the Guardian show the department repeatedly failed to meet deadlines to provide the
OAIC with submissions between December 2018 and February 2019, and had to be prompted time and
again to do so.
The department told the Guardian the OAIC had raised no concern about the delay.

From: Brenton Attard <brenton.attard@oaic.gov.au>
Sent: Tuesday, 3 March 2020 2:33 PM
To: Andrew Stokes <andrew.stokes@oaic.gov.au >
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Australian Government

Office of the Australian Information Commissioner
COMPLAINTS AND OWN MOTION INVESTIGATIONS
UNDER THE FREEDOM OF INFORMATION ACT 1982
The Information Commissioner can investigate complaints about agencies under the Freedom of Information Act 1982
(F01 Act) and can investigate agency actions at the Commissioner's initiative ('own motion investigations'). The
Information Commissioner cannot investigate actions taken by a minister. The key principles and stages in the process are
outlined below. You should refer to Part 11of the FOI Guidelines (Complaints and Investigations) for full details.

Receiving a complaint or commencing an own motion investigation.
Flow chart A sets out the process that the Information Commissioner will follow after receiving a complaint or
commencing an own motion investigation. For information about the process after an investigation is concluded, see
Flow chart B.
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Own motion investigations
The Information Commissioner can undertake an own motion investigation into an agency's actions in performing its
functions or exercising its powers under the FOI Act (s 69(2)). This may cover:
•

a single agency decision or action

•

a systematic problem or recurring pattern in an agency's practices and processes in handling FOI matters

•

a practice or problem occurring in more than one agency.

FOIREQ20/00058 031
Complaints to the Information Commissioner
A person may complain to the Information Commissioner about an agency's action under the FOI Act (s 70(1)). A
complaint must be in writing and identify the relevant agency (s 70(2)). The Office of the Australian Information
Commissioner will assist a person who needs help to formulate their complaint (s 70(3)).

Preliminary inquiries
The Information Commissioner may make preliminary inquiries of the agency to help determine whether or not to
investigate a complaint (s 72).

Deciding not to investigate
The Information Commissioner has the discretion not to investigate or continue investigating a complaint in the following
circumstances (set out in s 73):
(a)
(b)
(c)
(d)
(e)
(f)

the complaint does not relate to an action taken by an agency under the FOI Act
the agency's action could have been reviewed by the agency or another body
another body could have dealt with the complaint
the agency has dealt adequately with the complaint
the complaint is frivolous, vexatious or lacking in substance
the complainant does not have a sufficient interest in the subject matter of the complaint.

Transfer of complaint to Ombudsman
The Information Commissioner can transfer a complaint (or part of a complaint) to the Commonwealth Ombudsman if
satisfied that the Ombudsman could deal with it more effectively or appropriately (s 74(1)). All relevant documents will be
transferred to the Ombudsman (s 74(3)(b)), and the complainant will be notified in writing with reasons for the
Information Commissioner's decision (ss 74(3)—(4)).

Notification of investigation and discontinuing an investigation
The Information Commissioner must notify an agency before beginning an investigation (s 75(1)). If the Information
Commissioner decides not to investigate or not to continue investigating a complaint, the Commissioner must give a
written notice to the complainant and the agency (s 75(3)). An agency must also be notified if the Commissioner
discontinues an own motion investigation (s 75(3)).

Conduct of investigations
The same powers and processes apply to investigations of complaints and own motion investigations.
General powers
Investigations will be conducted in private and as the Information Commissioner considers fit (s 76(1)). The Information
Commissioner may obtain information from an agency officer and make any relevant inquiry (s 76(2)).
Entering premises
A person authorised by the Information Commissioner may enter the premises occupied by an agency, or in certain
circumstances premises occupied by a contracted service provider, to investigate or inspect documents (ss 77(1)—(2)).
The authorised person can only enter premises if the principal officer of the agency or, in the case of a contracted service
provider, the person in charge consents (s 77(3)). The authorised person must leave the premises if the consenting person
asks (s 77(4)).
Certain places require written ministerial approval before entry is allowed (s 78(1)). The Attorney-General may also
prohibit entry to a place by declaration, if satisfied an investigation may prejudice the security or defence of the
Commonwealth (ss 78(3)—(4)).
Compulsory powers
The Information Commissioner has certain compulsory powers:
•
•
•

to require production of information and documents (ss 79-80)
to require production of exempt documents (s 81)
to require a person to attend to answer questions and to take an oath or make an affirmation (ss 82-83).
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Protection from liability
The FOI Act protects those who make a complaint in good faith or give information, produce documents or answer
questions during an investigation (ss 85, 89E). Legal professional privilege is not lost (s 84).

Completing an investigation
The Information Commissioner must provide a notice of completion to the agency (s 86(1)) and (unless it was an own
motion investigation) to the complainant (s 86(4)). This notice must include (s 86(2)):
(a) the investigation results
(b) the investigation recommendations (if any), and
(c) the reasons for those results and recommendations.
If the notice would include exempt matter, the Information Commissioner must prepare a copy of the notice for the
complainant that excludes those matters (s 86(5)).
The 'investigation results' under s 87 are:
(a)
(b)
(c)
(d)
(e)

the matters that the Information Commissioner has investigated
any opinion that the Information Commissioner has formed in relation to those matters
any conclusions that the Information Commissioner has reached
any suggestions that the Information Commissioner believes might improve the agency's processes
any other information of which the Information Commissioner believes the agency should be aware.

Investigation recommendations
The 'investigation recommendations' (s 88) are the formal recommendations to an agency that the Information
Commissioner believes the agency ought to implement. See Flow chart B for further details.

Recommendations of an investigation
Flow chart B sets out the process that the Information Commissioner will undertake once recommendations have been
issued under s 88.
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Failure to implement an investigation recommendation
If the Information Commissioner completes an investigation, gives an agency a notice under s 86, and is not satisfied that
the agency has taken adequate and appropriate action to implement a recommendation, the Information Commissioner
may issue an 'implementation notice' (s 89(2)). An implementation notice requires an agency to give to the Information
Commissioner within a specified time particulars of any action the agency will take to implement the recommendation.

Failure to take action in response to an implementation notice
If the Information Commissioner is not satisfied that the agency has taken adequate and appropriate action to implement
the recommendations or if the agency has not responded to the implementation notice within the specified time, the
Information Commissioner may report to the minister responsible for the agency and the minister responsible for the FOI
Act (s 89A(2)).
Section 89B prescribes the matters that must be addressed in a report to ministers, including the action that the
Information Commissioner believes would be adequate and appropriate to implement the investigation
recommendations. The report must not include exempt matter (s 89C).

Tabling of report in Parliament
The minister responsible for the FOI Act must table the report before each House of the Parliament (s 89A(5)).
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In the first half of the financial year we have seen this trend ease slightly, with
464 IC review applications received — 11 per cent less than the same period
the previous year, but still a notable increase compared to previous years.

More than half the matters that have come to us over this period are
classified as complex.

That means they may involve sensitive material, affect the rights and
interests of affected third parties, or raise numerous exemptions.

We currently have almost 1,000 IC reviews under consideration, and of the IC
reviews finalised, the average time taken is around 8 months.

We are continuing to increase the rate at which we finalise IC reviews —
closing 13 per cent more reviews in the first half of the financial year than in
the same tinneframe the previous year. However, this is not keeping pace
with the continuing rise in incoming work.

We continue to work to make our processes as efficient as possible within
existing resources.

That includes attempting to resolve matters informally, for example, by:

•

identifying matters that can be resolved early through agreement or
negotiation

Page 4 of 7
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LCC-SBE-153 - OAIC funding
Senator Carr asked the following written question on 4 Niember 2019:
1. When was the first time the Australian Informatio Commissioner requested additional funding?
2.

How much funding does the Australian Inform
on the agency?

ion Commissioner need to meet the additional demand

The response to the honourable senator' • uestion is as follows:
The Office of the Australian lnforma •on Commissioner (OAIC) understands these questions relate to the
freedom of information (F01) fun ions of the office, since Commissioner Falk's appointment in August 2018.
ission to government in relation to additional resourcing, including for its FOI
1. The OAIC provided a su
function I Novembe 2018. An updated submission in relation to the 0A1C's FOI function was provided
to govern ent in S-•tember 20197\
_
2.

Australian Information Commissioner has estimated that at a minimum the office
The Office
) additional staff to undertake FOI regulatory work, including processing IC review
requires
he cost would be approximately A$1.65 million per year together with capital amount of
applicatio
approxim ely A$0.3 million for additional accommodation.
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SENATE STANDING COMMITTEE ON LEGAL AND CONSTITUTIONAL AFFAIRS
ATTORNEY-GENERAL'S PORTFOLIO
SUPPLEMENTARY BUDGET ESTIMATES 2019-20

PA-Office of the Australian Information Commissioner
LCC-SBE19-153 - OAIC funding

Senator Kim Carr asked the following question on 04 November 2019:
1.
When was the first time the Australian Information Commissioner requested additional
funding?
2.
How much funding does the Australian Information Commissioner need to meet the
additional demand on the agency?
The response to the honourable senator's question is as follows:
The Office of the Australian Information Commissioner (OAIC) understands these questions
relate to the freedom of information (FOI) functions of the office, since Commissioner Falk's
appointment in August 2018.
The OAIC has provided information to government in relation to additional resourcing,
including for its FOI functions.

/ it /419

The Office of the Australian Information Commissioner has estimated that the annual cost to
fund nine (9) additional staff to undertake FOI regulatory work, including processing IC review
applications, would be approximately A$1.65 million with an additional capital amount of
approximately A$0.3 million for accommodation in the first year.
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Key messages
•

Angelene Falk is the Australian Information Commissioner and Privacy Commissioner. The Australian
Information Commissioner also exercises the freedom of information (F01) functions provided in the
Australian Information Commissioner Act 2010.

•

The Office of the Australian Information Commissioner (OAIC) has operated under a 'one
Commissioner model' since July 2015, under Timothy Pilgrim PSM until March 2018 and since then
under Angelene Falk. The 'one Commissioner model' is used in some international jurisdictions (e.g.
the UK).

•

The OAIC is operating efficiently under the 'one Commissioner model'. The OAIC will advise the
government if this situation changes.

Critical facts
In Australian and international jurisdictions, Information Commissioners are typically appointed by relevant
ministers or heads of state following consultation or on recommendation.
The OAIC model
•
The Australian Information Commissioner Act 2010 (AIC Act) establishes the OAIC and provides for the
appointment of the Australian Information Commissioner, the Privacy Commissioner and the Freedom
of Information Commissioner (FOI Commissioner).
•

•

•

The Information Commissioner is the agency head and responsible for the information policy function.
As the agency head, the Information Commissioner also has formal responsibility for the FOI and
privacy functions, and for exercising the powers conferred by the Freedom of Information Act 1982
and the Privacy Act 1988.
Since July 2015, the OAIC has operated with a 'one Commissioner model'. That is, the same person
occupies the roles of Information Commissioner and Privacy Commissioner and as well carries out the
FOI functions.
The OAIC does not have a formally appointed FOI Commissioner, however Part 2 of the AIC Act
provides that the Information Commissioner may exercise the functions of the FOI Commissioner and
the Privacy functions. The AIC Act also provides that the Privacy Commissioner and FOI Commissioner
are able to exercise each other's functions (ss 11(2) and 12(2)).

International models
•
•

One Commissioner is appointed to hold both privacy and FOI roles in the UK (Information
Commissioner's Office) and all ten Canadian provinces.
In other jurisdictions, privacy and FOI are separately overseen by more than one Commissioner /
Ombudsman:
o Canada (Federal): the Privacy Commissioner of Canada is Daniel Therrien and the Information
Commissioner is Caroline Maynard
o Ireland: the Data Protection Commissioner is Helen Dixon and the Information Commissioner
(who is also the Ombudsman) is Peter Tyndall
o New Zealand: the role of Privacy Commissioner is held by John Edwards, whereas FOI is
overseen by the Chief Ombudsman, Peter Boshier (supported by Deputy Ombudsman Bridget
Hewson)
o The European Union: FOI is overseen by the European Ombudsman, Emily O'Reilly. The
European Data Protection Supervisor is (acting to 5 December 2019) Wojciech Wiewicirowski.
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Australian state and territories models
One Commissioner is appointed to hold both privacy and FOI roles in the following Australian
•
states/territories:
o Northern Territory: The Office of the Information Commissioner is responsible for overseeing
privacy and freedom of information functions. The Information Commissioner, Mr Peter
Shoyer, holds roles for both FOI and privacy.
o Tasmania: The Tasmanian Ombudsman, Mr Richard Connock, is responsible for privacy and
freedom of information matters.
•

Privacy and FOI are separately overseen by more than one Commissioner in the following states:
o NSW: FOI and privacy are both administered by the Information and Privacy Commission NSW,
with a separate Information Commissioner and Privacy Commissioner, and no FOI
Commissioner. The NSW Information Commissioner is Elizabeth Tydd and the NSW Privacy
Commissioner is Samantha Gavel.
o Victoria: The Office of the Victorian Information Commissioner (OVIC) has oversight of
information privacy, FOI and data protection. Sven Bluemmel is the Information
Commissioner, Rachel Dixon is the Privacy and Data Protection Deputy Commissioner, and
o

Joanne Kummrow is the Public Access Deputy Commissioner.
Queensland: There are three separate Commissioners with oversight of privacy, information
and right to information in Queensland. The three Commissioners are Rachael Rangihaeata
(Information Commissioner), Louisa Lynch (Right to Information Commissioner) and Philip
Green (Privacy Commissioner). The Privacy Commissioner is independent from the Queensland
Government, and performs privacy oversight functions as delegated by the Information
Commissioner.

•

The following Australian states/territories adopt arrangements distinct from those above:
o ACT: The ACT Information Privacy Commissioner position is vacant. The Australian Information
Commissioner exercises some of the functions of the ACT Information Privacy Commissioner
under an MOU with the ACT Government.
Western
Australia: There is currently no legislative privacy regime in Western Australian.
o
Catherine Fletcher is the Information Commissioner and has oversight of Freedom of
o

Information functions.
South Australia: The South Australian Ombudsman, Mr Wayne Lines, is responsible for reviews
of FOI decisions. South Australia uses a Privacy Committee of six members instead of
appointing a specific Commissioner for either privacy or FOI purposes. The Privacy Committe0
reports directly to the Attorney-General and Deputy Premier the Hon Vickie Chapman MP.

Possible questions
Can the Information Commissioner delegate FOI and privacy functions to OAIC staff?
The Information Commissioner can delegate certain FOI and privacy functions to OAIC staff under s 25 of
the AIC Act.
Your title is the Australian Information Commissioner and Privacy Commissioner. Do you foresee a need
to appoint a separate FOI Commissioner in the future?
The appointment of statutory office holders is ultimately a decision for government. The OAIC has
operated with the 'one Commissioner model' since July 2015, in which one person performs the roles of
Information Commissioner and Privacy Commissioner. The OAIC does not have an appointed FOI
Commissioner. These arrangements are enabled under the AIC Act, which provides that the Information
Commissioner may exercise the functions of the FOI Commissioner.
How does the OAIC ensure that it operates efficiently with one Commissioner overseeing the Information
Commissioner, privacy and FOI functions?
Page 2 of 3

FOIREQ20/00058 045
Since the 'one Commissioner model' came into operation in July 2015, the OAIC has focused on achieving
further efficiencies in the way we carry out our privacy, FOI and Information Commissioner functions,
building on the foundational work of the OAIC. These efficiencies have enabled me, as Information
Commissioner, to make decisions in relation to all three functions in a timely manner. The OAIC remains
focussed on achieving outcomes. We work flexibly across the office and continue to focus on identifying
and implementing efficiency gains to ensure that we can keep performing all our regulatory functions
effectively.
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question raised by
commissioner Falk

Attachment A: FOI Exemptions
Table 1: Specific agencies

not considered to be prescribed authorities for the purposes of the

FOI Act
Section 4(1) defines a 'prescribed authority' and
expressly excludes the following from the
definition:

1. an incorporated company or association
2.

a body that, under subsection (2), is not to be
taken to be a prescribed authority for the
purposes of this Act

3. the Australian Capital Territory House of
Assembly;
4.

the Legislative Assembly of the Northern
Territory or the Executive Council of the
Northern Territory;

5. a Royal Commission; or
6. a Commission of inquiry; or
Section 4(2) excludes the following from the
definition of 'prescribed authority':

An unincorporated body, being a board, council,
committee, sub-committee or other body
established by, or in accordance with the
provisions of, an enactment for the purpose of
assisting, or performing functions connected with,
a prescribed authority shall not be taken to be a
prescribed authority for the purposes of this Act,
but shall be deemed to be comprised within that
prescribed authority.

Under s 7(1) of the FOI Act, the following bodies
are not agencies for the purposes of the FOI Act:

1.
2.
3.
4.
5.
6.
7.
8.
9.
10.

Aboriginal Land Councils and Land Trusts
Auditor-General
Australian Secret Intelligence Service
Australian Security Intelligence Organisation
(AS10)
Australian Signals Directorate
Inspector-General of Intelligence and Security
National Workplace Relations Consultative
Council
Office of National Assessments (ONA)
Parliamentary Budget Office
Parliamentary Budget Officer

Under s 7(1A) of the FOI Act, the following parts of
the Department of Defence are taken not to be
part of the Department of Defence nor agencies in
their own right for the purposes of the FOI Act:

1. Australian Geospatial-Intelligence Organisation

Under s 7(2AA) of the FOI Act, a body corporate
established by the following legislation is exempt
from the operation of the FOI Act in relation to

/. Dairy Produce Act 1986
2. Primary Industries Research and Development
Act 1989
3. Wine Australia Act 2013

2.

Defence Intelligence Organisation

4
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documents in respect of the commercial activities
of the body corporate:

Table 2: Courts and tribunals excluded from the operation of the FOI Act in relation to judicial
functions
Section 5(1)

Courts, except in relation to matters of an
administrative nature (i.e., judicial functions and
actions taken by Judges are not subject to the
FOI Act)

Section 5(2)

Norfolk Island Courts, except in relation to matters
of an administrative nature (i.e., judicial functions
and actions taken by Judges are not subject to the
FOI Act)

Section 6

Tribunals in respect of administrative matters only

Table 3: Entities excluded from the operations of the FOI Act in relation to particular types
of documents

Department

Exclude types of documents

Attorney-General's
Department

•

documents in respect of commercial activities it undertakes

•

documents in respect of activities undertaken by the Australian
Government Solicitor

•

exempt content-service documents concerning the performance of a
function, or the exercise of a power, under Schedule 7 to the
Broadcasting Services Act 1992
exempt internet-content documents concerning the performance of a
function, or the exercise of a power, under Schedule 5 to the
Broadcasting Services Act 1992

•

exempt content-service documents concerning the performance of a
function, or the exercise of a power, under Schedule 7 to the
Broadcasting Services Act 1992

•

exempt internet-content documents concerning the performance of a
function, or the exercise of a power, under Schedule 5 to the
Broadcasting Services Act 1992

Australian
Communications and
Media Authority

Australian Broadcasting
Corporation
Australian Postal
Corporation
Australian Trade and
Investment
Commission
Australian Transaction
Reports and Analysis
Centre

program material and its datacasting content

documents concerning information communicated to it under section 16
of the Financial Transaction Reports Act 1988 or section 41 or 49 of the
Anti-Money Laundering and Counter-Terrorism Financing Act 2006

Comcare

documents in respect of its commercial activities

documents in respect of its commercial activities
documents concerning the carrying out, in whole or in part, of overseas
development projects
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documents in respect of its commercial activities

Commonwealth
Scientific and Industrial
Research Organisation
Department of Defence

documents in respect of:
•
•

documents in respect of activities of the Australian Loan Council and in
respect of the commercial activities of the Royal Australian Mint

Department of the
Treasury
eSafety Commissioner

the collection, reporting or analysis of operational intelligence; or
special access programs, under which a foreign government provides
restricted access to technologies.

•

exempt content-service documents concerning the performance of a
function, or the exercise of a power, under Schedule 7 to the
Broadcasting Services Act 1992

•

exempt internet-content documents concerning the performance of a
function, or the exercise of a power, under Schedule 5 to the
Broadcasting Services Act 1992

documents concerning anything done by it under Part 4 or 5 of the Export

Export Finance and
Insurance Corporation

Finance and Insurance Corporation Act 1991

Human Services
Department

documents in respect of commercial activities relating to the functions of
the Chief Executive Medicare

Independent
•
Parliamentary Expenses
Authority

documents requesting that the Authority give personal advice under
paragraph 12(1)(a) of the Independent Parliamentary Expenses Authority

•

Indigenous Business
Australia
National Health and
Medical Research
Council (NHMRC)
National Housing
Finance and Investment
Corporation
NBN Co
Reserve Bank of
Australia
Special Broadcasting
Service Corporation
Australian Statistician

(

Act 2017

any other documents that concern the performance of a function
conferred on the Authority by paragraph 12(1)(a) of the Independent
Parliamentary Expenses Authority Act 2017

documents in respect of its commercial activities
documents in the possession of members of the Council of the NHMRC who
are not persons appointed or engaged under the Public Service Act 1999
documents in respect of its commercial activities

(

documents in respect of its commercial activities
documents in respect of its banking operations (including individual open
market operations and foreign exchange dealings) and in respect of exchange
control matters
program material and its datacasting content
in relation to documents containing information collected under the Census
and Statistics Act 1905
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Commissioner brief: FOI IC reviews
Key messages
•

The number of IC review applications received by the Information Commissioner has increased each
year for the past four years. The overall increase in IC review applications from 2015-16 to 2018-19
was 82%.

•

The numbers of IC reviews on hand has steadily increased with the increase in IC review applications.
On 30 June 2019 there were 847 IC reviews on hand. At the end of the first half of the current
financial year (31 December 2019) this had increased to 955. On 7 February 2020, this number has
further increased to 991.

•

In the absence of supplementary FOI funding, the ability of the OAIC to keep pace with increases to
the review caseload will continue to be challenged.

•

In the first half of 2019-20, the OAIC received 461 IC review applications compared with 523 IC
reviews received in the first half of 2018-19 and 368 in the first half of 2017-18. This is an 11%
decrease (59) from 2018-29 and a 26% increase (96) from 2017-18.

•

Agencies and ministers may apply to the Information Commission for an extension of time (EOT)
during the processing of FOI requests. In December 2019, the OAIC experienced a 10% increase in
EOT applications compared with applications received December 2018. Notably, in January 2020 the
OAIC experienced a 183% for the same period in January 2020. The increase in EOT applications may
explain the corresponding decrease in the numbers of IC reviews in the first half of 2019-20.1

•

In the first half of 2019-20, the OAIC finalised 359 IC reviews compared with 318 in the first half of
2018-19 and 264 in the first half of 2017-18. This is a 13% increase from 2018-19 and a 36% increase
from 2017-18.

•

In 2018-19 the increase in IC review applications and our focus on reducing the number of cases over
12 months old prevented us from reaching our target of finalising 80% of IC reviews within 12 months
(73%). In the first half of 2019-20, with a continued focus on reducing the oldest cases in the IC review
case load, we finalised 69% (249) of IC reviews within 12 months.

•

In accordance with the scheme envisaged by the FOI Act, the OAIC seeks to resolve IC reviews
informally using alternate dispute resolution in appropriate cases (that is, without them progressing
to a formal decision by the Information Commissioner) and we continue to review our processes and
procedures to ensure IC reviews are progressed in the most efficient and cost effective way.

•

We used various approaches to help resolve an IC review such as narrowing the scope of a review,
providing an appraisal or preliminary view, and trying to reach agreement between the parties. In the
first half of 2019-20 we finalised 335 IC reviews without a formal decision being made (93.31%). This is
an increase compared with 90.9% in the first half of 2018/19.

•

The 0A1C's IC review jurisdiction is complex. Many documents subject to IC review are sensitive
(including cabinet documents, national security, defence and international relations, legally privileged
document, documents affected law enforcement, and confidential documents). There are often
affected third parties whose interests and rights need to be considered. A high proportion of matters
involve consideration of various (more than one) exemptions and hundreds of folios of material that
agencies and ministers contend is exempt under the FOI Act.

I It should be noted that where an agency or minister does not make a decision within the statutory timeframe or extended
timeframe for processing, a decision refusing access is deemed to have been made under s 15AC of the FOI Act. An applicant may
apply for IC review of a 'deemed decision'. The OAIC prioritises the processing of applications for IC review of 'deemed'
decisions.
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•

Each IC review application received is assessed for complexity during the triage process. Cases are
categorised accordingly to complexity and issue. Case categories assist with efficient case
management and developing strategies to address the increasing numbers of IC review applications
on hand. On 30 January 2020, of the 845 IC reviews that had been categorised for complexity, 399 IC
• reviews (47%) had been identified as less complex and 446 were more complex (53%). Of these 845 IC
reviews, 280 had been identified as involving significant and systemic issues (33%).2

Critical facts

•

There has been a year-on-year increase in the number of IC review applications received by the OAIC
since 2014-15.3 In the first half of 2019-20, the OAIC received 461 IC review applications compared
with 523 IC reviews received in the first half of 2018-19 and 368 in the first half of 2017-18. (A table
with a range of IC review measures, including numbers received for 2016-17, 2017-18,2018-19 and
first half of 2019-20, is at Attachment 2 to this brief.)

•

As at 7 February 2020, the OAIC has 991 IC review applications on hand.

•

During the FOI Bill Senate Committee hearing, questions were asked about the time it takes to
finalise IC reviews. A copy of the response provided to Questions on Notice is at Attachment 1.

•

The OAIC seeks to resolve matters informally and in a timely manner, by, for example, assessing the
validity of applications on registration, identifying early matters that can be resolved through
agreement or negotiation as well as significant matters that should proceed to decision, requesting
relevant documents before allocation to a case officer, providing agencies with the opportunity to
make revised decisions and by using the 0A1C's regulatory powers under the FOI Act.

•

In the first half of 2019-20, the majority (93.31%) of the 359 IC review applications finalised were
finalised without a decision being made under s 55K of the FOI Act. In 140 IC reviews the applicant
withdrew their application (38.99%). We also finalised 16 IC reviews by written agreement between
the parties under s 55F of the FOI Act. The Commissioner made 24 decisions under s 55K of the
FOI Act in the first half of 2019-20.
A table providing an overview of the number of IC review applications received and finalised in the
last three years, as well as statistics relating to finalisation rates is at Attachment 2.

Possible questions

•

What is the average time to finalise IC reviews?
In 2016-17 it was 190 days (6.3 months), in 2017-18 it was 204 days (6.8 months) and in 2018-19 it was
237 days (7.8 months). In the first half of 2019-20 it was 252 days (8.2 months).

•

Why does the Australian Information Commissioner take so long to make IC review decisions - other
jurisdictions have a 30 day time limit?
To afford procedural fairness the OAIC needs to ensure parties have an adequate opportunity to
consider all information (including the submissions of other parties) and to make their own
submissions. Further, the OAIC encourages informal resolution of reviews, which includes the ability of
the agency to make a revised decision under s 55G of the FOI Act giving more access. Sometimes
informal resolution does not result in the matter settling and a formal decision is required.

Less Complex IC reviews include the following issues or exemptions: charges, searches, practical refusals, single exemptions;
More Complex include the following issues or exemptions: various (more than one) exemptions and searches and/ or a large
volume of material. Significant and systemic issues include: applications including MPs, national security and cabinet exemptions,
requests that relate to highly publicised investigations or ongoing public debate.
3
111 2015-16 there was a 37% increase on 2014-15, in 2016-17 a 24% increase and 2017-18 a 27% increase. Between 2014-15
and 2017-18 there was a 115% increase in IC reviews.
2
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•

In 2018-19 there were 60 IC review decisions under s 55K of the FOI Act, but only 24 formal decisions
were made in the first half of 2019-20. Why has the number of formal decisions declined?
See Attachment 4 for an analysis of s 55K decisions made by Information Commissioner Angelene Falk.
Fifteen decisions were made in the first half of 2018-19 however, 24 decisions were made in the first
half of 2019-20 (9% increase).
60 IC review decisions were made under s 55K in the 2018-19 year. The OAIC seeks to resolve matters
informally in appropriate cases, without the need for a formal decision by the Information
Commissioner. This is consistent with the focus on alternative dispute resolution under the FOI Act. We
have devoted additional resources to our early resolution team. The table at Attachment 2 to this brief
shows that the number of IC reviews finalised has increased from 515 in 2016-17 to 659 in 2018-19, a
27.96% increase.
In the first half of 2019-20, the OAIC finalised 41 more IC review (359) than in the same period in 201819 (318) (13% increase).
93.31% of the 359 IC reviews closed were finalised other than by the Commissioner making a formal
decision under s 55K of the FOI Act. This demonstrates that devoting additional resources to our early
resolution team is working to resolve reviews informally, in accordance with the objects of the FOI Act.
Further, there is now a significant body of IC review decisions which provide guidance to Australian
Government agencies when making FOI decisions.

•

What steps has the OAIC taken to improve the efficiency in the IC review process?
In November 2019, a realignment of the structure of the FOI team was implemented for the purpose
of further streamlining the processing of IC reviews, enhancing the functions of the intake and early
resolution area and focussing on the early identification of systemic issues. The new structure is
designed to focus on addressing the consistent and compounded increase in the numbers of IC reviews
received without a corresponding increase in staffing levels.
The realignment is designed to:
•

increase the capacity of the Intake and Early Resolution team to resolve incoming IC review
applications, to address the increasing allocations times and to allow for more senior capacity
to work on finalising reviews early.

•

increase the capacity of the Investigations/Compliance team to finalise FOI Complaints and
progress Clls, which inform the affected agencies' process: in certain circumstances, this may
also reduce the number of IC review applications received by the OAIC.

•

allow flexibility in allocating resources across the extension of time, IC reviews — deemed access
refusal matters and the FOI complaints functions based on priority and workload.

.

allow closer monitoring of issues relating to agencies' compliance with the statutory processing
timeframes, which assists current and potential FOI investigations.

(

As discussed at previous Estimates hearings, we engaged an external consultant, Synergy, to review
of the IC review business process during April 2019. As a result of the Synergy review, the FOI team
identified key objectives to focus on from July to September 2019. The objectives included finalising
50% of allocated IC reviews that were 12 months or older within three months. At 1 July 2019, there
were 125 IC reviews on hand that were over 12 months old since lodgement. The FOI team finalised
48 IC review and progressed 14 IC reviews to Information Commissioner decision under s 55K during
July to September 2019. This was 50% of the target of 125 IC reviews.
Please refer to Commissioner Brief: FOI Process Review (D2020/000765) for further information on
the Synergy review.
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In November 2019, the team undertook further three-month planning in relation to the IC review
case load. The FOI team is currently focussed on finalising IC reviews that were lodged in 2017 and
targeting the finalisation of IC reviews involving 'searches' and 'practical refusal reasons'.4

•

Are the OAIC's resources sufficient to undertake IC reviews?
We are continuing to increase the rate at which we finalise IC reviews, building on the greater
efficiencies achieved in this area in 2017-18 when we finalised 610, and completing 2018-19 with 659
reviews finalised. However, we acknowledge that this is not keeping pace with the continuing rise in
incoming work (in the first half of 2019-20, 464 IC reviews were received and 359 were finalised).
In the absence of supplementary FOI funding, the ability of the OAIC to keep pace with increases to
the review caseload will continue to be challenged.

•

How many matters are being declined to allow the applicant to go directly to the AAT? Please
provide an example of when this has happened.
In 2016-17, 15 reviews were declined to allow the applicant to go directly to the AAT (2.9% of the 515
reviews closed), in 2017-18, 16 were declined (2.6% of 610 closed) and in 2018-19 31 reviews were
declined under s 54W(b) of the FOI Act (4.7% of the 659 reviews finalised). In the first half of 2019-20,
25 matters were declined under s 54W(b) of the FOI Act (6.96% of the 359 reviews finalised).
Under s 54W(b) of the FOI Act, the Information Commissioner may decline to undertake an IC review
because she considers that it is desirable that AAT consider the review application. The
Commissioner's discretion under s 54W(b) may be exercised where the Commissioner is satisfied that
the interests of the administration of the FOI Act make it desirable that the IC reviewable be
considered directly by the AAT, rather than by the Information Commissioner first. Guidelines issued
the Australian Information Commissioner under s 93A (FOI Guidelines) at [10.88] - [10.89] provide
that:
The Information Commissioner can decline to undertake a review if satisfied 'that the interests of the
administration of the [F01] Act make it desirable' that the AAT consider the review application (s 54W(b)). It
is intended that the Commissioner will resolve most applications. Circumstances in which the Commissioner
may decide that it is desirable for the AAT to consider a matter instead of the Commissioner continuing with
the IC review include:
•

the IC review is linked to ongoing proceedings before the AAT or a court

•

there is an apparent inconsistency between earlier IC review decisions and AAT decisions

•

the IC review decision is likely to be taken on appeal to the AAT on a disputed issue of fact, and

•

the FOI request under review is complex or voluminous, resolving the IC review matter would
require substantial allocation of resources, and the matter could more appropriately be handled
through procedures of the AAT.

The OAIC will consult the parties involved in a matter before making a decision under s 54W(b) to
conclude an IC review.

•

How many matters are awaiting allocation to a case officer?
The term 'awaiting allocation to a case officer' captures IC reviews in which all preliminary
inquiries/steps have been undertaken and the material at issue and submissions have been received.
These matters are ready for allocation to a Review Officer to conduct the IC review. As at 7 February
2020, there were 345 reviews 'awaiting allocation to a case officer'. Matters for which the OAIC is
awaiting information/documents from either of the parties or where the OAIC is assisting the parties

An agency or minister may refuse access to a document where 'all reasonable steps' have been taken to find a requested
document but it cannot be found or does not exist, these are known as 'searches' IC reviews.
An agency may also refuse to give access where it would substantially and unreasonably divert the resources of the agency from
its other operations, this is known as a 'practical refusal reason'.
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to resolve the IC review are case managed by the 0A1C's FOI Intake and Early Resolution team and
are not included in this figure.
•

What's the average time from application to a case officer being assigned?
The process and timeframe for each review varies depending on the nature of issues and documents
under review. The allocation timeframe to a case officer can vary considerably from a few weeks to a
number of months.
At 7 February 2020, the oldest unallocated IC review (post early resolution) was received by the OAIC
on 2 May 2018. As at 7 February 2020, there were 345 reviews 'awaiting allocation to a case officer'.
However, it is important to note, as set out above, that there are many case management activities
undertaken prior to formal allocation and the timeframe between the last case management event to
allocation to a case officer can vary considerably from a few weeks to a number of months.

•

What is the number of open IC reviews that are on hand for more than 12 months?
As at1 March 2020, there were approx 443 open 'Information Commissioner reviews under the
Freedom of Information Act 1982 that had been on hand for more than 12 months since lodgement.
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Senator PATRICK: What's the average time it takes to get from an application to a case officer being

assigned?
Ms Falk: I'll have to take that on notice. It changes, depending on the circumstances. And can I just be clear
that we're talking along the same terms. When the matter arrives at the OAIC, it will be assessed and contact
will be made. It will be triaged. There might be initial information sought, so there are time periods for that.
And there will be also attempts at early resolution. If the matter is more complex and early resolution doesn't
seem viable in the situation then what we're experiencing at present is a delay in allocating to a case officer
for that. Perhaps I would call it more complex work that needs to be handled on the case.
Senator PATRICK: That's my own personal experience, and it seems to be quite a long time before you get
assigned a case officer. Is it three months?
Ms Falk: That period of time has increased.
Senator PATRICK: Can you provide that on notice? The 120 days, in my view, is probably mostly taken up
just even getting to a case officer—which I find totally unacceptable, I might point out.
Ms Falk: In the 120 days, as I said, there is active work done on the matters as soon as they're received. In
The early resolution process, where we're experiencing the greatest delays are those matters that then need to
go to more formal submissions. I can come back to you on notice with time periods there.
The response to the honourable senator's question is as follows:
The time to progress each IC review and the time it is formally allocated to a case officer varies from case to
case depending on the complexity of the matters involved and the outcome sought by the IC review
applicant.
The OAIC generally acknowledges receipt and triages an IC review application within three days of receipt,
makes preliminary inquiries within two weeks and commences an IC review between three to eight weeks of
receipt.
The process and timeframe for each review varies depending on the circumstance. For example, where an
FOI decision is not made within the statutory timeframes, a decision to refuse access to a document is
'deemed' to have been made by the agency or minister. The IC review process for 'deemed' decisions is
separate to the process followed where an applicant seeks IC review of an FOI decision where a statement of
reasons has been provided by an agency or minister. In IC review applications involving 'deemed' decisions,
the OAIC will conduct preliminary inquiries and may also issue a notice to the agency or minister to produce
a statement of reasons and key documents within a specified timeframe.
Where an applicant seeks IC review of an FOI decision where a statement of reasons has been provided by()
an agency or minister, various case management events will generally occur early in the process, including
case assessment by a senior officer, preliminary inquiries with an agency or minister, or issuing a notice to
the agency or minister that an IC review has been commenced and requesting submissions and key
documents to be considered during the IC review. These events will generally have occurred prior to formal
allocation to a review officer.
Once allocated, opportunities to facilitate further informal resolution will be explored. This may include
inviting the agency or minister to finalise a matter by agreement with the applicant or to make a revised
decision in the applicant's favour.
In the 2017-18 year, 39% of IC review applications finalised were closed within 120 days of receipt and a
further 30% were closed within 9 months of receipt.
At 31 October 2018, the time from receipt to formal allocation for those matters not resolved in the early
stages was approximately eight and a half months, noting, as set out above, there are many case management
activities undertaken prior to formal allocation and the timeframe between the last case management event to
allocation to a case officer can vary considerably from a few weeks to a number of months.

Attachment
FOIREQ20/00058
061

2

IC review finalisation and timeliness
2018Change
2019

First half
Change (6
2019months)[2]
2020

20162017

ChangeIII

20172018

Change

Number of IC review
applications received

632

23.92%

801

26.74%

928

15.85%

464

-11.69%

Number of IC review
applications finalised

515

13.44%

610

18.45%

659

8.03%

359

12.89%

s 54N - out of
jurisdiction or invalid

34

-22.73%

81

138.26%

103

27.16%

57

-6.56%

s 54R - withdrawn

115

41.98%

131

13.91%

199

51.91%

105

8.25%

s 54R withdrawn/conciliated

93

19.23%

64

-31.18%

76

18.75%

35

-5.41%

s 54W(a)(i) frivolous, vexatious,
misconceived, lacking
in substance

66

-29.79%

79

19.70%

126

59.49%

56

1.85%

s 54W(a)(ii) - failure
to cooperate

57

714.29%

59

3.51%

34

-42.37%

39

178.57%

s 54W(a)(iii) - lost
contact

3

-57.14%

10

233.33%

5

-50%

2

200%

s 54W(b) - refer AAT

15

113.33%

16

6.67%

31

93.75%

25

8.70%

s 54W(c) failure to
comply

0

0

-

-

-

s 55F agreement

13

30%

42

223.08%

25

40.48%

9

-43.75%

S 55G - substituted

15

-6.25%

5

-66.67%

0

N/A

7

600%

s 55K decision affirmed
•

48

23.08%

59

22.92%

21

-64.41%

6

200%

S 55K decision affirmed after s 55G

17

NA

9

-52.63%

-

N/A

5

400%

S 55K decision - set
aside

23

4.55%

45

95.65%

37

-17.78%

10

-9.09%

S 55K decision varied

16

-15.79%

10

-37.5%

4

-60%

3

-200%

7.30%

237

16.32%

252

17.98%

Average time (days)
between receipt and
closure for all matters
closed

189.89

0

-7.60%[3] 203.75

When compared with previous financial year.
When compared with the same 6 month period in 2018-19.
The average time to closure in 2015-16 was 205.5 days.

s 54W(a)(ii) — failure to
cooperate

s 54W(a)(i) — lacking in
substance, misconceived etc

s 54W(a) — deemed acceptance
of preliminary view/appraisal

s 54R— withdrawn/conciliated

s 54R — withdrawn

s 54N— out of jurisdiction

IC review outcome

Where OAICstaff clarify the circumstances in which a
particular exemption applies so that the ICreview applicant
understands that the reviewable decision is consistent with
the FOIAct and existing case law and is unlikely to be set
aside on review.

The individual no longer seeks access to the documents they
initially requested for their own reasons.

An application is made for ICreview of a decision made by
a NSWagency. The FOIAct only applies to Australian
Government agencies; not State government bodies.

Example of ICreview finalised under this provision

An agency refuses access to a document because it cannot
be found and records indicate the document has been
destroyed in accordance with the relevant Records Disposal
Authority. In this circumstance because the document has
been destroyed, conducting a review willconfer no practical
benefit to the applicant and therefore the review application
is taken to be lacking in substance.
Section 54W(a)(ii) gives the Information
If a person applies for ICreview of a deemed refusal
Commissioner discretion not to undertake an decision (that is, when an agency has failed to make a
IC review, or not to continue to undertake a decision within the statutory period and is deemed to have
review, if the IC review applicant has failed refused the request) and the agency subsequently makes a
to cooperate in progressing the ICreview
decision, the OAICwillaskthe applicant to confirm
whether they want to continue withthe review and if so, to

This review outcome is no longer used by
the OAIC.
Section 54W(a)(i) gives the Information
Commissioner discretion not to undertake an
ICreview, or not to continue to undertake an
ICreview, if the review application is
frivolous, vexatious, misconceived, lacking
in substance or not made in good faith.

withdrawal of the ICreview application
follows conciliation of the review
application by OAICstaff.

Section 54R permits the ICreview applicant
to withdraw their application in writing at
any time before the Information
Commissioner makes a decision under s
55K.
This review outcome is used when the

formal requirements for an ICreview
application.

Explanation of provision
Section 54Nof the FOIAct sets out the

Explanation of I Creview outcomes
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Commissioner brief: 2018-19 Commonwealth agency FOI statistics'
Key messages

•

The number of FOI requests made to Australian Government agencies in 2018-19 increased by
approximately 13% over the previous year (when there had been a 13% decline in request numbers).

•

Approximately 83% of all FOI requests received were for documents containing personal information.
This is higher than in 2017-18 (82%) and 2016-17 (82%), but less than 2015-16 (87%).

•

The Department of Home Affairs, the Department of Human Services and the Department of
Veterans' Affairs together continue to receive the majority of FOI requests (69% of the total). Of
these, 95% (25,584 of 26,878 requests) were requests for access to predominantly personal
information.

•

Approximately 52% of all FOI requests were granted in full 2018-19; an increase over 2017-18 when
approximately 50% were granted in full.

•

Approximately 83% of all FOI requests were processed within the applicable statutory time period:
83% of all personal information requests and 80% of non-personal requests. This represents a slight
decrease in timeliness from 2017-18 (when 85% were decided within time).

•

Agencies notified less in charges in 2018-19 than in 2017-18, but collected more.

•

The total cost attributable to processing FOI requests in 2018-19 was $59.85 million, approximately
15% more than the previous financial year's total ($52.19 million).

Critical facts

1

•

This year, 38,879 FOI requests were made to Australian Government agencies — approximately 13%
more than in 2017-18. The number of FOI requests received over the past five years has varied
considerably, largely driven by significant changes in the number of requests for personal information.

•

The increase in FOI requests in 2018-19 was principally driven by a significant increase in the number
of requests for personal information received by the Department of Home Affairs (+24%). DHA
receives the most FOI requests of any Australian Government agency, with the bulk of those being
personal information requests, so any increase (or decrease) in request numbers influences overall
FOI request numbers across the Australian Government.

•

In 2018-19, 32,440 FOI requests (or about 83% of all requests received) were for documents
containing personal information. This is higher than in 2017-18 (82%) and 2016-17 (82), but a lesser
proportion than in 2015-16 (87%).

•

The percentage of requests granted in full increased in 2018-19, from approximately 50% of all
requests in 2017-18 (10,737), to 52% in 2018-19 (15,623). Despite this increase, the figure is still
lower that the 2016-17 (55%) (11,767).

•

The percentage of requests granted in part increased slightly in 2018-19, from 34% of all requests in
2017-18 (10,767), to 35% in 2018-19 (10,541).

•

In 2018-19, approximately 83% of all FOI requests were processed within the applicable statutory
time period: 83.% of all personal information requests and 80% of non-personal requests. This
represents a slight decrease in timeliness from 2017-18 (when 85% were decided within time).

•

Agencies notified less in charges in 2018-19 than in 2017-18, but collected more. In 2018-19,
agencies notified a total of $357,039 in charges, approximately 7% less than in 2017-18, when

Percentages in this brief have been rounded to the nearest full number.
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$383,531 was notified, and collected $122,774, a 6% increase over 2017-18 when $115,863 was
collected.
Agencies sent 47% fewer notices of an intention to refuse an FOI request for a practical refusal reason
in 2018-19 than in 2017-18 (2,225 in 2018-19, compared with 4,128 in 2017-18). (However, 2017-18
was atypical in that an unusually large number of notices issued by one agency (the Northern
Australia Infrastructure Facility) which refused 1,332 FOI requests in 2017-18 for a practical refusal
reason.) This largely accounts for the decline in 2018-19 (now returned to pre 2017-18 levels). In

•

2016-17, 1,566 notices were issued (164% less than in 2017-18).
•

The personal privacy exemption (s 47F) remains the most claimed exemption. It was applied in 38% of
all FOI requests in which exemptions were claimed in 2018-19; a decline from approximately 43% in
2017-18 and 48% in 2016-17.

•

The next most claimed exemptions were s 47E (certain operations of agencies), s 37 (documents
affecting enforcement of law and protection of public safety), s 38 (documents to which secrecy
provisions apply) and s 47C (deliberative processes).

•

There was a 32% increase in amendment applications in 2018-19, with 10 agencies receiving 673
amendment applications (no applications were received by ministers). In 2017-18, 510 applications
were received.

•

104 agencies and ministers reported publishing 1,200 new entries on disclosure logs during 2018-19;
including documents available for download directly from the agency or minister's website in relation
to 713 requests, documents available from another website in relation to 52 requests, and 435 entries
in which the documents are available by another means (usually upon request). This is approximately
9% higher than 2017-18, when 1,104 entries were added. In 2018-19, 297 separate agencies reported
FOI statistics to the OAIC.

•

The total cost attributable to processing FOI requests was $59.85 million, an almost 15% increase over
the previous financial year's total of $52.19 million.

•

General legal advice costs ($1,517,125) increased 23% over 2017-18 ($1,234,631). Litigation costs
($414,635) decreased approximately 3% from the 2017-18 amount ($426,145). General
administrative costs ($144,140) decreased approximately 48% from 2017-18 ($274,532). Training
expenses ($385,745) increased 19% over 2017-18 ($323,958). 'Other' non-labour costs ($263,206)
decreased 12% from 2017-18 ($299,029).

•

The average cost per FOI request determined (granted in full, in part or refused) was $1,985 in 20180
19 (up approximately 20% from 2017-18).

Possible questions
•

What action is the OAIC proposing to take to address poor compliance with statutory timeframes?
The OAIC continues to monitor agency compliance with statutory timeframes and we are working
directly with some agencies to address this issue. We are pleased to see improvements in timeliness
over the past three years. Work undertaken by my office in promoting compliance with statutory
timeframes include making decisions extension of time applications, using our formal powers to
require provision of a statement of reasons when a person seeks review of a deemed refusal,
investigating complaints about delay, providing assistance through our enquiries phone line,
publishing regular e-newsletters for FOI practitioners and publishing resources on our website,
including checklists to streamline the FOI request process.

•

Many agencies do not make documents available for direct download from their websites; they
provide contact details only. What is the OAIC doing to address this?

FOIREQ20/00058 091
The FOI Guidelines [14.32] say that publishing documents directly on the disclosure log, rather than
describing the documents and how they can be obtained on request, is consistent with the FOI Act
object of facilitating public access to government information. We are reviewing the Guidelines to
place more emphasis on direct publication, with reference to the Explanatory Memorandum to the
Freedom of Information Amendment (Reform) Bill 2009 which provides that information is to be
published on a website and a description and contact details, only if the information cannot readily
be published in that way.
In October 2019 the OAIC commenced a desktop review of agency compliance with disclosure log
obligations. The review assessed 38 Australian Government agencies, including departments. While the
review found most agencies to be largely compliant, it identified a trend of agencies requiring members of
the public to contact them for access to documents on their disclosure log. The review recommends that
agencies work towards making documents available for download directly from their website and only ask
members of the public to contact them if they are unable to upload a document due to technical limitations.
We anticipate the desktop review will be published shortly.

•

Some agencies received significant increases in the number of FOI requests last year; what
assistance does the OAIC provide to support agencies discharge their functions and powers under
the FOI Act?
The OAIC publishes a range of resources to assist agencies discharge their functions and powers
under the FOI Act. These include agency resources, FAQs and the FOI Guidelines. The OAIC issues
regular e-newsletters for FOI practitioners which provide practical guidance and processing tips. The
publication of IC review decisions provides guidance to agencies in the use of FOI Act provisions and
the OAIC holds twice yearly information sessions for FOI practitioners. The OAIC also operates an
enquiry line that agencies can call for advice and guidance.

•

Why don't more agencies make documents available to the public without requiring an FOI request
being made?
The 0A1C's Corporate Plan identifies proactive disclosure of government held information, including
the establishment of administrative access schemes, as a key focus for the year. We have suggested
these items be included in the next Open Government National Action Plan and we promote these
through our Information Contact Officers Network e-newsletters and information sessions.

Key dates (mandatory section / heading — not to be removed)
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Attachment A
Section 30 of the Australian Information Commissioner Act 2010 provides that the annual report prepared
by the Information Commissioner must include 'freedom of information matters'.
Australian Government agencies subject to the FOI Act are therefore required to provide the following
information to the OAIC for the purpose of the annual report (emphasis added) (section 31):

(b) the number of requests under the Freedom of Information Act 1982 to which subsection (2) applies;
(c) the number of applications under section 48 of the Freedom of Information Act 1982 received during
the year and particulars of the results of those applications;
(d) particulars of the total charges collected during the year in dealing with requests and other applications
whenever received;
(e) the number of applications made under Part VI of the Freedom of Information Act 1982 during the year
for the internal review of decisions, and particulars of the results of those reviews;
(f) the number of applications made under Part VII of the Freedom of Information Act 1982 during the year
to the Information Commissioner for the review of decisions, and particulars of the results of those
reviews;
(g) the number of applications made under Part VIIA of the Freedom of Information Act 1982 during the
year to the Administrative Appeals Tribunal for the review of decisions, and particulars of the results of
those reviews;
(h) the number of complaints made under Part VIIB of the Freedom of Information Act 1982 during the year
to the Information Commissioner, and particulars of the results of investigations undertaken as a result
of those complaints;

(2) This subsection applies to a request if, during the year:
(a) the request was received under section 15 of the Freedom of Information Act 1982; or
(b) access (other than partial access) to the document (or all of the documents) to which the request
relates was given; or
(c) access to the document (or all of the documents) to which the request relates was refused; or
(d) partial access to the document (or documents) to which the request relates was granted.

In addition to the information required under s 31, the OAIC collects the following information from
agencies (required to be provided with respect to 'predominantly personal', 'other' and 'tote):
1. The number of predominantly personal and 'other' requests received.
2. Whether the requests were received directly from the applicant or transferred from another agency.
3. The number of requests finalised during the period and the outcome of each request (access granted in full,
in part, refused, transferred or withdrawn).
4. The number of requests for which a s 24AB (practical refusal) intention to refuse a request notice was
issued and the number of requests subsequently processed.
5. The exemptions applied in each request.
6. Response time - within time, up to 30 days over the statutory timeframe, between 31 and 60 days over
time, between 61 and 90 days over time and more than 9 days overtime.
7. The number of requests for which charges were notified and the total charges notified (note: 31(d) only
requires the total charges collected to be reported).
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8.

9.
10.
11.
12.
13.

The number of listings added to the disclosure log and whether the document is published on the agency
website, whether it is provided on another website or whether information is provided about how to access
the documents.
Where statistics are collected - the number of unique visitors and page views of the agency disclosure log.
The number of staff who spend at least 75% of their time on FOI or IPS work and the number who spend
more than 0% but less than 75% of their time on this work.
Staff hours for officers whose duties include FOI or IPS work.
Staff hours for officers whose work does not include FOI or IPS and their APS level.
Non staff costs directly attributable to FOI or IPS - general administrative costs, general legal advice costs,
litigation costs, training costs and other.
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Commissioner brief: FOI Regulatory functions
Key messages
•

My office is an independent statutory agency established under the Australian Information Commissioner Act
2010 (AIC Act). The AIC Act confers the Information Commissioner with power to perform FOI regulatory
functions, including review of FOI decisions of agencies and ministers; investigating FOI complaints; issuing FOI
guidelines; monitoring agencies' compliance with the FOI Act; making decisions on extension of time requests
and vexatious applicant declarations and compiling FOI data and access trends.

•

The Full-time equivalent allocated to the freedom of information regulatory functions is 18 ASL (19% of the 124
ASL cap). The increased funding in the 2019-20 budget does not specifically apply to freedom of information
functions.

•

IC reviews: the numbers of IC reviews on hand has increased each year for the past four years. The overall
increase in IC review applications from 2015-16 to 2018-19 was 82%. As at 25 February 2020, the OAIC has
1009 IC review applications on hand. While the office continues to look for and implement opportunities to
increase productivity in relation to its freedom of information functions, it remains the case that demonstrated
significant efficiencies have been found and applied the function has not kept pace with incoming reviews to
resolve matters. The IC review jurisdiction is complex and many documents subject to IC review are sensitive
(including cabinet documents, national security, defence and international relations, legally privileged
document, documents affected law enforcement, and confidential documents) and often affect third parties. A
high proportion of matters involve consideration of various (more than one) exemptions and hundreds of folios
of material that agencies and ministers contend is exempt under the FOI Act. In the absence of supplementary
FOI funding, the ability of the OAIC to keep pace with increases to the review caseload will continue to be
challenged. (For further information, see Commissioner Briefs D2020/000771 and FOI IC reviews
(D2020/000770, FOI process review (D2020/000765))).

•

FOI complaints: as at 31 December 2019, the OAIC had 113 open complaints. The most complained about issue
is delay. On 25 October 2019, I opened a Commissioner Initiated Investigation into delays in the processing of
FOI requests in the Department of Home Affairs. This investigation is ongoing. (For further information, see
Commissioner Briefs FOI Complaint issues (D2020/000767) and Department of Home Affairs CII
(D2020/000766)).

•

Extension of time applications: Agencies and ministers may apply to the Information Commission for an
extension of time (EOT) during the processing of FOI requests. In December 2020, the OAIC experienced a 5.4%
increase in EOT requests compared with requests received December 2019. Notably, in January 2020 the OAIC
experienced a 183% for the same period in January 2020. The increase in EOT requests may explain the
corresponding decrease in the numbers of IC reviews in the first half of 2019-20 and the number of matters on
hand. (For further information, see Commissioner Brief FOI Extension of time applications (D2020/002735)).

•

FOI Guidelines: During 2019-20 updates to several parts of the FOI Guidelines were published. On 1 July 2019,
my office published a discussion paper on disclosure of public servants' personal information (names and
contract details) in response to FOI requests. Fifty-one submissions received are currently under consideration
in the context of a broader review of the FOI Guidelines. (For further information, see Commissioner Briefs
Public servants' names and contact details (D2020/000759) and FOI OAIC engagement and Guidelines update
(D2020/000762)).

•

Vexatious applicant declaration: To date, no Information Commissioner has made a decision to declare a
person a vexatious applicant on their own initiative and there would need to be compelling circumstances for
me to consider exercising this discretion. A declaration has the practical effect of preventing a person from
exercising an important legal right conferred by the FOI Act. For that reason, a declaration will not be lightly
made, and an agency that applies for a declaration must establish a clear and convincing need for a declaration.
A declaration by the Information Commissioner can be reviewed by the Administrative Appeals Tribunal. I have
made one vexatious applicant declaration this period. (For further information, see Commissioner brief
Vexatious applicant declarations (D2020/002344)).
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Monitoring compliance with the FOI Act: My office is currently reviewing agency compliance with the

•

disclosure log obligations in the FOI Act. A key focus is whether agencies make documents directly available for
download to members of the public. The OAIC has reviewed all Australian Government departments subject to
the FOI Act and 20 other agencies that receive the most FOI requests for non-personal information. (For
further information, see Commissioner Briefs FOI Disclosure Logs (D2020/000763) and Information Publication
Scheme (D2020/000762)).

•

FOI request data and trends: Data collected from Australian government agencies has been reported in the
OAIC annual report. This data shows that the number of FOI requests made to Australian Government agencies
in 2018-19 increased by 12.9% over the previous year. 51.83% of all FOI requests were granted in full 2018-19.
83.44% of all FOI requests received were for documents containing personal information. (For further
information, see Commissioner briefs 2018-19 Commonwealth agency FOI statistics (D2020/000769) and
Trends in use of FOI Act exemptions (D2020/000768)).

•

Domestic and international engagement on FOI issues: I engage with Information Commissioners and
Ombudsmen from other Australian jurisdictions and internationally, Association of Information Access
Commissioners (AIAC) (bi-annually) and the International Conference of Information Commissioners (ICIC)
(annually). My office holds twice yearly information sessions for FOI practitioners through our Information
Contact Officers Network (ICON) and engage with other Australian government agencies and civil society in
relation to the Open Government Partnership (OGP). (For further information, see Commissioner briefs FOI
OAIC engagement and Guidelines update (D2020/000762)).

•

Other issues: For further information see FOI official ministerial documents (D2020/000760) and FOI Act
Reforms (D2020/000764)
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Commissioner brief: Trends in use of FOI Act exemptions'
Key messages
•

There has been an increase in the use of exemptions under the FOI Act over the past eight years: in
2011-12, in approximately 58% of all FOI requests, no exemptions were claimed by the agency or
minister. In 2018-19, in only 22% of all FOI requests were exemptions either not claimed or were not
relevant.

•

The type of exemptions applied are generally consistent year-to-year; however each year issues may
arise which generate FOI requests in new areas which impact on which exemptions are applied.

•

The personal privacy conditional exemption in s 47F, remains the most commonly used exemption in
the FOI Act. In 2018-19, it was applied in approximately 38% of all requests in which an exemption
was applied.

•

The use of the certain operations of agencies condition exemption in s 47E has increased over the past
eight years; from approximately 8% of all requests in which an exemption was applied in 2011-12 to
approximately 21% of all requests in 2018-19.

•

The exemptions applied by agencies may change on review (when agencies may change or add
exemptions if circumstances change).

Critical facts

2

•

Under s 8J of the Australian Information Commissioner Act 2010, the Information Commissioner has
power to collect information and statistics from agencies and ministers about FOI matters which are
included in the 0A1C's annual report. This information includes the number of FOI requests and
amendment applications received and the outcomes, charges collected during the year, the number
of internal reviews etc. Agencies enter their FOI statistics into an online portal each quarter. The
statistics in this brief are based on the data reported by agencies.

•

The percentage of requests granted in full has gradually declined since 2011-12. This has resulted in
an increasing reliance on the exemption provisions in the FOI Act.

•

In 2011-12, 59% of all requests were granted in full, 29% were granted in part and approximately
12% were refused.2

•

In 2014-15, approximately 57% of all requests were granted in full, 33% were-granted in part and
approximately 10% were refused.

•

In 2018-19, approximately 52% of all requests were granted in full, 35% were granted in part and
approximately 13% were refused.

•

The percentage of FOI requests in which exemptions were applied has increased since 2011-12 (the
first full year FOI statistics were produced by the OAIC).

•

In 2011-12, exemptions were not claimed in 12,844 requests (approximately 58% of all requests
decided that year). In 2014-15, exemptions were not claimed in 5,474 decisions (approximately 19%
of all requests decided). In 2018-19, exemptions were not claimed or were not relevant in 6,718 FOI
requests (approximately 22% of all requests).

All percentages have been rounded to whole numbers in this brief.
These figures are taken from the 2011-12 annual report however they are inconsistent with information provided about
exemptions applied.
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•

The personal privacy conditional exemption in s 47F of the FOI Act has been the most used
exemption every year since 2011-12. In 2011-12, s 47F was applied in 48% of all requests in which
exemptions were applied, in 2015-16, it comprised approximately 48% of all exemptions applied, and
approximately 38% in 2018-19.

•

The use of the certain operations of agencies conditional exemption in s 47E has increased since
2011-12 when it was used in approximately 8% of requests (the 3rd most used exemption that year
behind 47F and 37). This increased to 14% in 2014-15 (2nd most used) and approximately 21% in
2018-19 (2nd).

•

The percentage of requests in which the documents affecting enforcement of law and protection of
public safety exemption in s37 has been applied has decreased, however it remains one of the most
used exemptions. In 2011-12, it comprised approximately 12% of all exemptions (2nd most used), in
2014-15, approximately 12% (3rd most used) and in 2018-19, approximately 10% of requests (3rd).

•

The secrecy exemption in s 38 has been the 4th most used exemption since 2011-12, when it was
applied in approximately 6% of requests, in 2014-15, it was applied in 5%, and in 2018-19,
approximately 7%.

•

The use of the deliberative processes conditional exemption in s 47C has been consistently used o0
time. It was applied in 4% of requests to which an exemption was applied in 2011-12 (the 6th most
used exemption), approximately 5% in 2014-15 (5th most applied), and approximately 7% in 2018-19
(5th).

•

The documents affecting national security, defence or international relations exemption in s 33 was
little used in 2011-12 (approximately 2% - the 10th most used exemption), however this increased to
approximately 5% in 2014-15 (6th) and approximately 5% in 2018-19 (also 6th).

•

The least used exemptions, consistent from year-to-year, are: ss 45A (Parliamentary budget office
documents), 47A (Electoral rolls), 47H ( Research) and 47J (the economy) — all of which comprise less
than 0.02% of all exemptions applied.

Possible questions
•

Why is personal privacy the most used exemption when 80% of all requests are for personal
information? Agencies report to the OAIC whether FOI requests are for 'predominantly personal' or
'other' information. A request for access to the personal information of another person is a
'predominantly personal' FOI request. As a result, it is not correct to say that 80% of all requests a0
for a person's own personal information; although a large number are.
The Australian Government holds a large amount of personal information. Personal privacy is taken
very seriously. While giving a person access to their own personal information is a public interest
factor that strongly favours access to documents, any negative impacts on the personal privacy of
other individuals is a factor that the FOI Guidelines specify favours non-disclosure.
The FOI Act recognises the significant impacts that disclosing personal information can have on
individuals and requires agencies to consult affected third parties before making a decision on access.
The FOI Act allows personal information to be removed from documents before being released and in
many cases removal of a name or telephone number protects the privacy of a third party but allows
the FOI applicant to access the substance of the requested document, consistent with the objects of
the FOI Act.
While it is the most used exemption, use of the personal privacy conditional exemption has
decreased over time. In 2018-19, it was applied in approximately 38% of all requests in which an
exemption was applied (it was applied in approximately 48% of requests in 2011-12). This may

FOIREQ20/00058 099
reflect the increasing use of administrative access schemes to provide individuals with access to their
own personal information.

•

Has the use of s 47E (certain operations of agencies) increased? The certain operations of agencies
conditional exemption has four subsections; prejudice to and effectiveness of the attainment of tests,
examinations, or audits conducted by agencies, substantial adverse effect on management of staff
and substantial adverse effect on agency operations. Section 47E has a wide scope.
The largest increase in the use of s 47E has been over the past five years. This may reflect the view of
the Information Commissioner, as expressed in IC review decisions, that some of the negative
impacts of disclosure that agencies have sought to address under ss 47C (deliberative processes) or
47F (personal privacy) are more appropriately addressed under s 47E.

•

What are your thoughts on the recommendation made by the Thodey review of the APS that
material prepared to inform the deliberative processes of government should be exempt from
release under the FOI Act? The deliberative processes conditional exemption in s 47C of the FOI Act
protects information which relates to the opinions, advice or recommendations obtained, prepared or
recorded, or consultation or deliberations that have taken place for the deliberative processes of an
agency or a minister or the government. It does not apply to 'purely factual material'. In my view this
exemption, which is subject to a public interest test, adequately protects the ability of government
officials to develop policy, debate issues, and to brief ministers and government where appropriate.
The rights and interests of the Australian public would be significantly impacted if the deliberative
processes of government are not subject to an overriding public interest test. It would undermine the
objects of the FOI Act, which include that Australia's representative democracy is enhanced by
increasing public participation in government processes with a view to promoting better informed
decision making and increasing scrutiny, discussion, comment and review of the government's
activities.

Key dates
•

1 November 2010— the Freedom of Information Amendment (Reform) Act 2010 came into effect. This
resulted in some exemptions which were previously non conditional becoming subject to a public
interest test (e.g., personal privacy).

•

The data used in this brief has been sourced from the 0A1C's FOI annual reports from 2011-12,
2014-15 and 2018-19.
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Commissioner brief: FOI Extension of time applications
Key messages
•

An agency or minister must make a decision on an FOI request within 30 days, unless the timeframe
has been extended.

•

Where an agency or minister is unable to process an FOI request within the processing period, they
may request an extension of time:
o

from the FOI applicant (by agreement under s 15AA)

o

from the Information Commissioner:
•

under ss 15AB (complex or voluminous)

•

15AC (where the agency or minister has been unable to process the request within the
statutory timeframe)

•

51DA (where the agency or minister has been unable to process the request for
amendment or annotation)

•

54D (where the agency or minister has been unable to process an internal review
application within the statutory timeframe).

•

Part 3 of the FOI Guidelines encourage agencies to seek agreement with the FOI applicant prior to
lodging an extension of time request with the OAIC.

•

The OAIC requires agencies and ministers to provide supporting documentation during the
consideration of an extension of time application. The application must include reasons why the
request could not be processed within the statutory processing period and provide a plan on how the
further time (if granted) will be utilised by the agency or minister.

•

It is important for agencies and ministers to consider early in the process whether an extension of
time is required, as an application for an extension of time is not an automatic grant and each
application is considered on its individual merits.

•

In 2018-19, 82.58% of all FOI requests determined were processed within the applicable statutory
time period:
o

83.14% of all personal information requests and

o

79.83% of non-personal requests.

This represents a slight decrease in timeliness of decision-making from 2017-18 (when 84.86%
were decided within time).
•

In 2018-19, there was a decrease in the number of requests decided more than 90 days after the end
of the statutory time period when compared with 2017-18 (2.46% in 2018-19 down from 6.63% in
2017-18).
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Critical facts
•

The OAIC Annual Report 2018-19 reported that in 2018-19 the OAIC received:

Request Type
Section 15AA (agreement between agency and applicant)
Section 15AB (extension based on complexity or voluminous)
Section 15AC (deemed access refusal decision made)

2016-17

2017-18

2018-19

3,808

2,762

2,959
(+7.13%)

453

370

562
(+51.9%)

112

122

178
(45.9%)

1

1

29

38

41

4,402

3,293

3,741

Section 51DA (extension to deal with an amendment or annotation
request)
Section 54D (deemed affirmation of primary decision)
Total
•

During December 2019, the OAIC received 157 applications for extensions of time under ss 15AB,
15AC and 54D of the FOI Act. This represented an increase of 5.4% for the same period in Decemb4-,
2018.

•

During January 2020, the OAIC received 159 applications for extensions of time under ss 15AB, 15AC
and 54D of the FOI Act. This represented an increase of 183% for the same period in January 2019.
Please see Attachment A.

•

On 25 October 2019, the IC commenced an Information Commissioner Investigation into the
Department of Home Affairs' compliance with the timeframes set out under the FOI Act for requests
relating to non-personal information. The increase of EOT applications received may be a result of the
announcement of this investigation.

Possible questions

•

What action is the OAIC proposing to take to address poor compliance with statutory timeframes?
The OAIC continues to monitor agency compliance with statutory timeframes and works directly with
some agencies to address this issue. We are pleased to see improvements in timeliness over the past
three years. Work undertaken by my office in promoting compliance with statutory timeframes
include making decisions extension of time applications, using our formal powers to require provision
of a statement of reasons when a person seeks review of a deemed refusal, investigating complaints
about delay, providing assistance through our enquiries phone line, publishing regular e-newsletters
for FOI practitioners and publishing resources on our website, including checklists to streamline the
FOI request process.

•

What information does the OAIC require from agencies and ministers prior to making an extension
of time decision? The OAIC requires: the name and contact details of the FOI applicant, the scope of
the FOI request, the reasons for the delay, an explanation of why the statutory timeframe is not able
to be met. Inadequate explanatory information to support the application for an extension may cause
the application to be declined. Further information is set out on our website: see 'Extension of time
provisions under the FOI Act'.1

•

What factors does the OAIC take into consideration when considering an extension of time
application? Factors considered include: whether the FOI request is complex and/or voluminous, the
length of time that has been requested by the agency or minister, whether other extension this

https://www.oaic.gov.au/freedom-of-information/guidance-and-advice/extension-of-time-for-processing-requests/.
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provisions have been applied, whether adequate explanatory information has been provided to
support the application for an extension, what work has already been undertaken to process the FOI
request, and what work will be undertaken if the extension of time is granted. In some
circumstances, the OAIC may consult with the FOI applicant. Any comments the FOI applicant makes
will be taken into consideration.

•

How long can the OAIC grant an extension of time for? The Information Commissioner may grant an
extension of time for 30 days, or such other period as the delegate of the Information Commissioner
considers appropriate. The time period requested by the agency or minister is based on the facts and
circumstances of each application.

•

Do you always grant an extension of time? No. Each application is considered on its merits.
Applicants may be consulted for their comments on the application, and those comments will be
considered by the decision maker.

•

How many extensions of time applications were received from agencies and Ministers in the last
financial year? In the 2018-19 financial year the OAIC received 785 ss 15AB, 15AC, 51DA and 54D
applications from agencies and Ministers. The OAIC was also notified by agencies and ministers of a
further 2,959 s 15AA agreements

•

How many extension of time applications does the OAIC grant? In 2018-19, the OAIC granted 88.6%
of all extension of time applications received. The OAIC 'granted varied' 2.5% and refused 3%. Six
percent of the applications received by the OAIC were subsequently withdrawn.

•

Have you issued any guidance about what FOI applicants can do if they have not received a
decision within time?
The OAIC has published information about an individual's review rights and the availability of
Information Commissioner review where a decision has not been made within time.' If an agency or
minister doesn't make a decision on the FOI request within the required time, the FOI request is
taken to have been refused. Any charge the agency or minister asked to pay is no longer due, and any
deposit must be refunded. In these circumstances, the FOI applicant has the right to ask for
Information Commissioner review of this decision (internal review does not apply to this kind of
decision).

Document history
Written by

Reason

Shelley Napper

March 2020 Senate
estimates

Approved by

Date

OAIC website: https://www.oaic.gov.au/freedom-of-information/how-to-make-an-foi-request/when-to-expect-a-decision/ and
https://www.oaic.gov.au/freedom-of-information/reviews-andcomplaints/information-commissioner-review/.

Sept 18 - Jan 19

— a ll agencies

Sept 19- Jan 20

During January 2020, the l&C Tea m received an increase of 183%in extension of time applications for the same period in January 2019.

Extension of time application receivedunder ss 15AB, 15AC and54D

Attachment A

FOIREQ20/00058 103

crn

0
0

0
0

Cc

C
LC)
v--1
C

c-I

r-I
C

o
(NJ

r•J
rn
CO

c-I
Lf1

r-I
0

decision was

interna l review.

0
4—,
4—,

(1)

decided under s
55K of the FOI Act

Commissioner

FOIREQ20/00058 104

a)
_c

cNi
+.;

FOIREQ20/00058 106

Kind regards
Rocelle Ago I Principal Director
Freedom of information

OAIC

Office of the Australian Information Commissioner
GPO Box 5218 Sydney NSW 2001 I oaic.gov.au
+61 2 9284 9621 I +61438829901 I rocelle.agoPoaic.gov.au
lir
bre

Subscribe to Information Matters

From: Rocelle Ago
Sent: Tuesday, 3 March 2020 12:14 PM
To: Elizabeth Hampton <elizabeth.hampton@oaic.gov.au>
Cc: Raewyn Harlock <raewyn.harlock@oaic.gov.au>; Zoe Allebone <zoe.allebone@oaic.gov.au>; Irene Nicolaou
<irene.nicolaou@oaic.gov.au>; Brenton Attard <brenton.attard@oaic.gov.au>; Emma Liddle
<emma.liddle@oaic.gov.au>
Subject: Supplementary information - FOI [SEC=OFFICIAL]
Good afternoon Libby
As discussed, please find below supplementary information to support the Estimates briefs:

Transferring of requests between minister's office to Department
•
Section 16 of the FOI Act provides that:
o A minister may transfer a request to a portfolio department, with the department's agreement,
when s 16 applies (document held by the department but not the minister (s 16(1)(a)); or the
subject matter of the document is more closely connected with the department's functions (s
16(1)(b))).
o An agency or minister may partially or wholly transfer a request (s 16(3A))
o The transferring agency must advise the applicant that the request has been transferred (s 16(4))
•
Section 15 of the FOI Act provides that:
o An agency or has a duty under s 15(4) to take reasonable steps to assist a person to direct their
request to the appropriate agency or minister, and this enables an agency to discuss with an
applicant where a request could be directed (s 15(4)).
•
Decision making obligations: When an agency or minister receives a request for documents, some of which
are in the possession of different agencies, the request is notionally divided into different requests. Each
agency or minister then has obligations to make their own response to the request in accordance with the
Act. (Para 3.58 FOI Guidelines)
•
Minister transferring must be satisfied they do not hold the documents or the documents are more closely
connected with another agency's functions before deciding to transfer (Para 2.25 FOI Guidelines; see lead
case Bienstein v Attorney-General [2007] FCA 1174 (8 August 2007).
•
Early consultation between agencies and ministers: As the transfer of an FOI request under s 16 affects the
obligations of agencies and ministers, consultation between them is essential. Informal consultation is
particularly important in the case of complex requests or requests where an applicant has requested the
same documents from numerous agencies or ministers. Agencies and ministers' offices are encouraged to
consult each other as soon as possible and, where a request may contain more than one part, agree
promptly as to who will be responsible for which part. A decision to transfer a request under s 16 is not
open to external review as it is neither an access refusal nor access grant decision. (Para 3.60 FOI Guidelines)
•
Benefits of s 16: The transfer of a request under s 16 can facilitate access by avoiding the need for the
applicant to make a new request to another agency or minister and by providing a whole of government
approach to making information available to the public. Transfer of a request also allows the decision to be
made by the agency or minister best placed to make an informed assessment about disclosure of relevant
documents (Para 3.59 FOI Guidelines)
2
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Attachment A

Total number of FOI requests received per top 10 agency including the number of requests for non-personal
information decided within the statutory process period. The number of IC reviews received by agency compared to
number of FOI requests received for 2018-19 (top 10 agencies 2018-19)(non-personal):
Total
Number of IC
reviews
received

Total number of
FOI requests
received by
agency

Total number of
FOI requests for
non-personal

Total number of requests
for non-personal
information decided in
time

Department of Home
Affairs

17725

897

320 (43.60%)

198

Department of Human
Services

6210

255

141 (98.60%)

107

Department of Veterans'
Affairs

2943

142

104 (74.29%)

47

Administrative Appeals
Tribunal

1529

10

6 (54.55%)

1

Australian Taxation Office

1291

281

229 (0.95%)

64

National Disability
Insurance Agency

836

54

40 (85.11%)

18

Australian Federal Police

726

138

50 (36.50%)

46

Immigration Assessment
Authority

512

0

N/A

Nil

Australian Transaction
Reports and Analysis Centre
(AUSTRAC)

509

245

227 (99.56%)

9

Department of Defence

441

275

188 (98.95%)

44

Number of matters relating to decisions made outside the FOI statutory processing period for top three
respondent agencies for deemed access refusal IC reviews:
Source

2016-17

2018-19

2017-18

Total IC reviews
received: deemed
access refusals

123

156

210

Home Affairs IC
reviews: deemed
access refusals

34 (44% of all
Home Affairs IC
reviews)

41 (25% of all Home
Affairs IC reviews)

83 (42% of all Home Affairs
IC reviews)

AFP

3 (11% of all AFP IC
reviews)

27 (50% of all AFP IC
reviews)

18 (39% of all AFP IC
reviews)

Department of

1 (3.7% of all DOD
IC reviews)

3 (7.7% of all DOD IC
reviews)

3 (6.8% of all DOD IC
reviews)

Defence
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Commissioner brief: Vexatious applicant declarations
Key messages

•

The Information Commissioner has the power to declare a person to be a vexatious applicant if they
are satisfied that the grounds set out in s 89L of the FOI Act exist.

•

A declaration has the practical effect of preventing a person from exercising an important legal right
conferred by the FOI Act. For that reason, a declaration will not be lightly made, and an agency that
applies for a declaration must establish a clear and convincing need for a declaration. A declaration by
the Information Commissioner can be reviewed by the Administrative Appeals Tribunal.

•

During 2017-18, the Information Commissioner did not receive any applications from agencies under
section 89K seeking to have a person declared a vexatious applicant. Two applications were finalised
in 2017-18 after the applications were withdrawn by the agency.

•

During 2018-19, the Information Commissioner received nine applications from agencies under s 89K
seeking to have a person declared a vexatious applicant. Eight applications were finalised in 2018-19,
with three declarations being made, three refused and two withdrawn. See table at Attachment 1 for
details of the declarations made in 2018-19.

•

During the 2019-20 financial year 1 the Information Commissioner received one (1) application from
an agency seeking to have a person declared as a vexatious applicant.' On 24 February 2020, the
Information Commissioner made a vexatious applicant declaration under s 89L of the FOI Act. See
table at Attachment 1 for details.

•

The Information Commissioner has one (1) request from an agency to vary an existing declaration

•

All Information Commissioner vexatious applicant declarations are published on AustLI14.

•

To date, no Information Commissioner has made a decision to declare a person a vexatious applicant
on their own initiative and there would need to be compelling circumstances for the Information
Commissioner to consider exercising this discretion.

•

Part 12 of the FOI Guidelines provide details of the process undertaken by the Information
Commissioner when considering her discretion whether or not to declare a person to be a vexatious
applicant.

•

Part 12 of the FOI Guidelines were updated in November 2019 to reflect recent Information
Commissioner decisions, provide further guidance on the steps agencies and ministers should take
before and after making an application for a vexatious applicant declaration and further guidance on
the circumstances in which the Information Commissioner declare a person to be a vexatious
applicant.

.3

Possible questions

•

When would the Information Commissioner declare a person to be a vexatious applicant? Part 12 of
the FOI Guidelines explain that the Information Commissioner may declare a person to be a vexatious
applicant only if the Commissioner is satisfied that:

Data from Resolve, current as at 10 February 2020. Vexatious applicant declaration request received from agency in October
2019.
3
4

Data from Resolve, current as at 24 February 2020.
Vexatious applicant declaration made on 24 February 2020 to be published.
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(a) The person has repeatedly engaged in access actions that involve an abuse of process.
(b) the person is engaging in a particular access action that would involve an abuse of process, or
(c) a particular access action by the person would be manifestly unreasonable (s 89L(1)).
An 'access action' is defined under s 89L(2) as:
•

making a request under s 15.

•

making an application for amendment or annotation of a record of personal information under s
48.

•

applying for internal review (s 548).

•

applying for Information Commissioner review (s 54N).

An 'abuse of process' includes but is not limited to:
•

harassing or intimidating an individual or an agency employee.

•

unreasonably interfering with an agency's operations.

•

seeking to use the FOI Act to circumvent access restrictions imposed by a court (s 89L(4)).

The term 'manifestly unreasonable' is not defined in the FOI Act. The factors that are relevant in applying
this ground are likely to be similar to those discussed above in relation to whether a particular access
action or series of actions would be an abuse of process under the FOI Act.
Key dates
1 November 2010 —the Freedom of Information Amendment (Reform) Act 2010 came into effect. This
Act established the Information Commissioner's power to declare a person to be a vexatious
applicant.
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Commissioner brief: FOI process review
Key messages

•

Following significant year on year increase in the number of IC review applications received by the
OAIC since 2014/15, an external consultant, Synergy, was engaged in April 2019 to further explore
opportunities for efficiencies in the IC review process.

•

Opportunities and improvements identified by Synergy generally fall within 2 categories:
o

utilisation of technological tools to reduce administrative processes

o

streamlining case management and clearance processes.

•

Some of the opportunities and improvements identified were already in the process of
implementation, while others are now in process of being implemented.

•

In the absence of supplementary FOI funding, the ability of the OAIC to keep pace with increases to
the review caseload will continue to be challenged.

Critical facts

•

There has been a year-on-year increase in the number of IC review applications received by the OAIC
since 2014-15.1 In 2018-19, there was a 16% increase in the number of applications received when
compared to the same period in 2017-18.

•

Synergy conducted preliminary research and preparatory activities, including meetings with the OAIC
Deputy Commissioner, Principal Director and FOI Team on 3 and 5 April 2019.

•

On 8 April, Synergy facilitated a business planning workshop which sought to:

•

o

develop the FOI Team's priorities for the next three months;

o

examine the current IC Review business process to identify pressure points and opportunities
for improvement; and

o

conduct a high-level assessment of the environmental factors that influence the efficiency and
effectiveness of the FOI Team and the IC Review process.

The three key objectives identified by the FOI team were:
o

(1) Improve IC Review timeliness,

o

(2) 50% of matters allocated as at 1 July 2019 that are 12 months or older, to be finalised
within three months, and

o

(3) Work with the Information Commissioner to drive best practice FOI regulatory action
across government and to support objectives (1) and (2).

•

In relation to objective (2), the FOI team achieved 50% of the target, which resulted in 25% of matters
that were over 12 months old as at 1 July 2019 being either finalised or progressing to the Executive
for clearance/consideration..

•

These cases are complex and may not always be resolved informally.

•

Opportunities and improvements identified by Synergy generally fall within 2 categories:
o

I

utilisation of technological tools to reduce administrative processes

111 2015-16 there was a 37% increase on 2014-15, in 2016-17 a 24% increase and 2017-18 a 27% increase. Between 2014-15
and 2017-18 there was a 115% increase in IC reviews.
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o
•

streamlining case management and clearance processes.

Opportunities and improvements identified have been or are being implemented.

Possible questions
•

At the Estimates hearing on 9 April 2019, Deputy Commissioner Hampton noted that she expected
the report "back on Friday" (12 April 2019). Has the OAIC received the report?
Yes, the OAIC has received a report.

•

What did Synergy recommend?
Synergy's recommended a range of measures to increase the efficiency of the IC review process and
to provide a greater focus on the legacy caseload. Some of the opportunities and improvements
identified were already in the process of implementation, while others have been, or are now in the
process of being, implemented.

•

Are the 0A1C's resources sufficient to undertake IC reviews?
We are continuing to increase the rate at which we finalise IC reviews, building on the greater
efficiencies achieved in this area in 2017-18 when we finalised 610, and completing 2018-19 with 659
reviews finalised. However, we acknowledge that this is not keeping pace with the continuing rise r ---\
incoming work (in 2018-19, 928 IC reviews were received and 659 were finalised). In the absence ofU
supplementary FOI funding, the ability of the OAIC to keep pace with increases to the review
caseload will continue to be challenged.

•

What other steps has the OAIC taken to improve the efficiency in the IC review process?
In 2019, a significant and systemic issue my office identified was the use of practical refusal
provisions. This significant increase was observed in the IC review applications made to my office. In
June 2019 I made eight IC review dealing with this issue together. This approach provided agencies
with additional guidance about how to handle FOI applications and the statutory obligation to take
reasonable steps to assist an applicant.
An agency may refuse to give access where it would substantially and unreasonably divert the
resources of the agency from its other operations, this is known as a practical refusal reason.
Releasing these IC review decisions in June 2019 is also a strategy to assist the FOI team to achieve the
performance measure of completing 80% of IC reviews within 12 months by:
o Providing precedents for reference in future IC review decisions thereby making the IC reviek0
drafting process more efficient.
o Assisting the FOI team to pursue early resolution of IC reviews relating to practical refusal
decisions by referring to the decisions in oral and written preliminary views when appropriate.
o Allowing the FOI team to reassess IC review applications relating to practical refusal decisions
to identify matters in which a preliminary view can be provided to the agency or minister with
reference to the IC review decisions to encourage participation in the early resolution process
to reach an agreement under s 55F of the FOI Act.
In November 2019, a realignment of the structure of the FOI team was implemented for the purpose
of further streamlining the processing of IC reviews, enhancing the functions of the intake and early
resolution are and focussing on the early identification of systemic issues. The new structure is
designed to focus in addressing the consistent and compounded increase in the numbers of IC reviews
received without a corresponding increase in staffing levels.
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The realignment is designed to:
•

increase the capacity of the Intake and Early Resolution team to resolve incoming IC review
applications, to address the increasing allocations times and to allow for more senior capacity
to work on finalising reviews early.

•

increase the capacity of the Investigations/Compliance team to finalise FOI Complaints and
progress Clls, which inform the affected agencies' process: in certain circumstances, this may
also reduce the number of IC review applications received by the OAIC.

•

allow flexibility in allocating resources across the extension of time, IC reviews — deemed access
refusal matters and the FOI complaints functions based on priority and workload.
allow closer monitoring of issues relating to agencies' compliance with the statutory processing
timeframes, which assists current and potential FOI investigations.

•

In November 2019, the team undertook further three-month planning in relation to the IC review case
load. The FOI team has focussed on particular cohorts or types of matters to improve timeliness and
efficiency in the IC review process. The FOI team is currently focussed on finalising IC reviews that
were lodged in 2017 and targeting the finalisation of IC reviews involving 'searches' and 'practical
refusal reasons'.2

Key dates
•

1 April 2019: Synergy engagement

•

3 and 5 April: Synergy conducted preliminary research and preparatory activities, including meetings with the
OAIC Deputy Commissioner and the Principal Director, FOI Team.

•

8 April 2019: Business planning workshop and focus groups were delivered on-site at 0A1C's premises at 175 Pitt
Street, Sydney.
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An agency or minister may refuse access to a document where 'all reasonable steps' have been taken to find a requested
document but it cannot be found or does not exist, these are known as 'searches' IC reviews.
An agency may also refuse to give access where it would substantially and unreasonably divert the resources of the agency from
its other operations, this is known as a 'practical refusal reason'.
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Commissioner brief: FOI Act Reforms
Key messages
•

The review of charges under the FOI Act published in 2012, and the Hawke Report into the FOI Act in
2013, identified a number of areas in which changes could be made to the FOI Act which will increase
its ability to delivery transparency and accountability for the Australian public.

•

The FOI Act provides a sound basis for providing access to government held information to the
Australian public, through formal FOI requests, the disclosure log and the Information Publication
Scheme. However there is further room for improvement. Possible areas for review include:
o
o

o
o
o

Examining the language of the Act, particularly in the context of the digital environment
(including the use of word 'document' rather than 'information)
Examining the operation of other domestic and international legislation which could further
promote more timely and more proactive publication of documents that are routinely
requested under the FOI Act, for example, Question Time Briefs, ministerial and senior official
diaries
Reviewing the recommendations made by the Hawke Review undertaken in 2013, including
the recommendation to review the agencies listed in Part 1 of Sch 2 of the FOI Act
Reviewing the current structure of the Australian Information Commissioner Act 2010,
particularly in relation to the power to delegate decision making
Reviewing Part VII of the FOI Act relating to the Review by the Information Commissioner to
assist in further increasing efficiencies in the process.

Critical facts
•

Charges review / On 7 October 2011, the Minister for Privacy and Freedom of Information, the Hon
Brendon O'Connor, issued terms of reference for a review of charges under the Freedom of Information
Act 1982. The Australian Information Commissioner issued a discussion paper on 31 October 2011, and
received 23 submissions from agencies and applicants. The review report was published in February
2012. The review made ten recommendations for a new charges framework. These recommendations
include encouraging administrative access; introducing discretionary FOI application fees to encourage
people to use an administrative access scheme before resorting to the FOI Act; no FOI processing
charge for first five hours and a flat $50 fee for work between five and 10 hours; 40 hour ceiling on
processing time (including for personal requests which are not subject to charges); specific access
charges for activities such as supervising inspection; a reduction in charges for delayed processing;
introduction of an IC review fee if the applicant does not first seek internal review, and indexation of all
FOI fees and charges to the CPI. The Executive Summary and Recommendations are at Attachment A.
The 0A1C's current position in relation to the recommendations made by the Information
Commissioner in the Charges Review is at Attachment B.

•

Hawke review / On 29 October 2012, the Attorney-General issued terms of reference for a review of
the operation of the FOI and AIC Acts under s 93B of the FOI Act and s 33 of the AIC Act. On 1 July 2013,
after consideration of 81 submissions, Dr Hawke finalised his 'Review of the Freedom of Information Act
1982 and Australian Information Commissioner Act 2010'. The Hawke Report concluded that the FOI
reforms of 2010 were operating as intended and were generally well received, however many of the
concerns raised in submissions were not directly addressed in the reform packages. The Hawke Report
made 40 recommendations against seven broad themes; the FOI Act framework, the 0A1C's structure
and processes, the two-tier system of merits review, exemptions, FOI Act coverage, charges, regulatory
and administrative burden. Dr Hawke also published a 'FOI Better Practice Guide' for Australian
government agencies and practitioners. The Executive Summary, including the 40 recommendations, is
at Attachment C. The 0A1C's submissions to the Hawke Report are at Attachment D.
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Belcher Red Tape Review / The 'Independent Review of Whole-of-Government Internal Regulation'

•

(the Belcher Red Tape Review) was published in August 2015. This recommended that entities examine
their FOI practices to ensure they impose the least burdensome mechanisms for responding to FOI
requests and consider more active publication of information to decrease FOI requests. It also
recommended that AGD consider whether the IPS could be consolidated with other government
initiatives for enhancing public accessibility of government information, such as the digital
transformation agenda. To reduce the administrative burden on entities, AGD should reduce the
frequency of reporting FOI matters from quarterly to annually and seek the Government's agreement
to prioritise implementation of the Hawke report to reduce the regulatory burden and improve the
operation of the FOI Act and consider issues raised about exemptions and the scope of access to
information under the FOI Act to enhance its operation.
ANAO Review / On 19 September 2017, the Australian National Audit Office published a report on

•

Administration of the Freedom of Information Act 1982. This report reviewed the role of the OAIC and
recommended that we develop an approach to verifying the quality of data input and develop and
publish a statement of our regulatory approach. The audit also looked at how three entities (the
Department of Veterans' Affairs, the Department of Social Services and the Attorney-General's
Department) processed FOI requests. The report investigated the assistance provided to applicants,
whether agencies conducted reasonable searches for documents, timeliness of decision making, the 0
application of exemptions and whether internal reviews were conducted appropriately.
•

FOI Amendment Bill / On 22 August 2018, Senator Rex Patrick, introduced the Freedom of Information

Legislation Amendment (Improving Access and Transparency) Bill 2018 into the Senate. It was referred
to Committee, which held a public hearing in Canberra on 16 November 2018. Nine submissions were
received. The Committee issued its report on 30 November 2018 which did not recommend that the
Senate pass the Bill. The Bill proposed the following amendments to the FOI Act:
require government to fill all three offices of the Australian Information Commissioner, the Privacy
Commissioner and the Freedom of Information Commissioner.
add a new category of decision that may be appealed to the AAT and allow applicants to apply to
the AAT for review of any IC reviewable decision without first going through the Information
Commissioner review process. An applicant taking this option would pay the usual AAT application
fee.
require the Information Commissioner to notify an IC review applicant if is likely that more than
120 days will elapse before a decision under s 55K will be made, or that 120 days has elapsed sincu
the IC review application was made. The Information Commissioner's notice must state that an
application to transfer the IC review application to the AAT may be made to the OAIC.
require the consistent application of exemptions by decision makers in the context during IC review.
require the Information Commissioner and Privacy Commissioner to hold legal qualifications if
making IC review decisions.
require publication of documents on a disclosure log between 10 and 14 working days after access
is given.
require publication of all external legal expenses incurred in relation to FOI matters.
Senators and Members of the House of Representatives are not subject to FOI charges unless the
work generated by an access application involves charges totalling more than $1000.
•

APS Review / In May 2018 the government commissioned an independent panel to review the

Australian Public Service. The committee received more than 700 submissions. On 19 March 2019, a
draft report, 'APS Review: Priorities for change', was published. One key priority identified was, 'an
open APS, accountable for sharing information and engaging widely' which draws on Australia's Open
Government National Action plan and refers to New Zealand's decision to proactively release some
traditionally confidential material.
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On 13 December 2019, the Independent Review of the Australian Public Service was published.
Relevantly, the review made the following recommendation:
Government tp commission a review of privacy, FOI and record-keeping arrangements to ensure
that they are fit for the digital age, by:
supporting greater transparency and disclosure, simpler administration and faster decisions,
while protecting personal data and other information, and
- exempting material prepared to inform deliberative processes of government from release under
FOI.
The government did not agree to implement this recommendation; which it noted, saying the government's
principal focus is to ensure agencies effectively implement current requirements, addressing practical
problems where required and,that further reform would be considered separately to the Government's
response to the APS Review.
•

Domestic and internal enforcement mechanisms / A domestic and international comparison reveals
the following legislative measures to address non-compliance by agencies following the exercise of
enforcement powers by the regulator in reviewing FOI decisions:
o

reports to the Prime Minister/House of Representatives (New Zealand)

o

judicial review proceedings (New Zealand)

o

contempt of court proceedings (United Kingdom), and

o

summary offence proceedings with a maximum penalty of a $1,000 fine (Canada).

A table setting out the relevant jurisdiction, legislation and enforcement mechanism is at
Attachment E.
Possible questions
•

Is the FOI Act working to achieve transparency and accountability in government? The FOI Act
provides a sound basis for providing access to government held information to the Australian public,
through formal FOI requests, the disclosure log and the Information Publication Scheme. However,
there is further room for improvement.

•

What are your suggestions for improvement to the FOI Act?
o
o

o
o

o

•

Examining the language of the Act, particularly in the context of the digital environment (including
the use of word 'document' rather than 'information)
Examining the operation of other domestic and international legislation which could further
promote timelier and more proactive publication of documents that are routinely requested under
the FOI Act, for example, Question Time Briefs, ministerial and senior official diaries
Reviewing the recommendations made by the Hawke Review undertaken in 2013, including the
recommendation to review the agencies listed in Part 1 of Sch 2 of the FOI Act
Reviewing the current structure of the Australian Information Commissioner Act 2010, particularly
in relation to the power to delegate decision making (See Attachment F).
Reviewing Part VII of the FOI Act relating to the Review by the Information Commissioner to assist
in further increasing efficiencies in the process (See Attachment F).
The media has reported that the Australian government is becoming more secretive. What are you
doing to improve transparency and accountability in government? I continue to make IC review
decisions which provide guidance to Australian Government agencies. We continue to update the FOI
Guidelines. We are reviewing agency compliance with their disclosure log obligations. We completed
a review of agency compliance with their IPS obligations in June 2019.
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What are your thoughts on the recommendation made by the Thodey review of the APS that material
prepared to inform the deliberative processes of government should be exempt from release under
the FOI Act?

•

The deliberative processes conditional exemption in s 47C of the FOI Act protects information which
relates to the opinions, advice or recommendations obtained, prepared or recorded, or consultation or
deliberations that have taken place for the deliberative processes of an agency or a minister or the
government. It does not apply to 'purely factual material'. In my view this exemption, which is subject
to a public interest test, adequately protects the ability of government officials to develop policy,
debate issues, and to brief ministers and government where appropriate.
The rights and interests of the Australian public would be significantly impacted if the deliberative
processes of government are not subject to an overriding public interest test. It could undermine the
objects of the FOI Act, which include that Australia's representative democracy is enhanced by
increasing public participation in government processes with a view to promoting better informed
decision making and increasing scrutiny, discussion, comment and review of the government's
activities.

Do you consider the FOI Act needs to be amended so that the FOI Act continues to apply when a
Minister changes?

•

The FOI Act gives a right of access to an 'official document of a minister'. Unless documents are
required to be retained as National Archives, General Records Authority No. 38 provides they can be
destroyed when the exiting Minister ceases to hold a ministerial post. If the documents are retained as
National Archives, they will not be able to be accessed for 20 years - until the open access period
commences.
It appears to be an undesirable outcome that a request for access to documents held by a minister one
day, can be refused the next day because either the documents have been destroyed by the exiting
minister, or they have been transferred to the National Archives and are then subject to a 20 year wait
until the open access period begins.
There may be value in considering whether, when a minister cease to hold office, that:
-

Ministerial documents are transferred to the Department and subject to the FOI Act

-

Ministerial documents are transferred to the incoming minister and are subject to the FOI Act

-

Whether the National Archives advice that documents which do not need to be retained as
National Archives can be destroyed when the Minister ceases to hold office.

Key dates

•

February 2012 — Australian Information Commissioner issues report into charges under the FOI Act.

•

22 May 2013 — Australia announces decision to join the Open Government Partnership.

•

1 July 2013 —the Hawke Report into the operation of the FOI Act.

•

August 2015 — Belcher red tape review published.

•

19 September 2017 — Australian National Audit Office publishes report 'Administration of the

Freedom of Information Act 1982'.
•

13 December 2019 —Thodey review of Public Service and the government's response published
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Attachment A
Review of charges under the Freedom of Information Act 1982
Executive summary and recommendations
Background to this inquiry
The Freedom of Information Act 1982 (FOI Act), upon commencement in 1982, authorised agencies and
ministers to impose charges for providing access to documents. The type and scale of charges were set out
in the Freedom of Information (Charges) Regulations 1982 (Charges Regulations). In deciding on a charge
an agency is to observe the stated objective of the FOI Act to facilitate public access to government
information promptly and at the lowest reasonable cost (s 3(4)).
Changes have been made only four times to the charges provisions. The first change occurred in 1985
when an FOI application fee was introduced. Next, in 1986 a charge for decision making was introduced,
and the current scale of charges was set. The third change was in 1991, when a cap was imposed on the
charge that could be levied for a request for personal information. The most recent changes in 2010'were
part of an extensive reform of the FOI Act, and were of two kinds: 11 application fees were removed from
FOI access requests, applications for internal review, and requests to amend or annotate personal records
EI FOI charges were removed from access requests for personal information, for the first five hours of
decision making time for other requests, and where an agency fails to notify a decision on a request within
the prescribed processing period.
At the time of introducing these recent substantial reforms into the Parliament, the Government
foreshadowed that it would ask the Australian Information Commissioner to review the charges regime
within a year of the 2010 reforms commencing. This review commenced in October 2011, and involved
publication of a discussion paper, consultation with the public and Australian Government agencies and
advisory committees, and consideration of written submissions.
Main issues raised in inquiry
Issues that were highlighted by agencies in submissions and during consultations included:
•
•
•

•

the suitability of the charges scale, which has not altered since 1986
the need to simplify the charges framework
the useful role that charges play in initiating a discussion with applicants about narrowing and
refining the scope of broad requests, and the difficulties agencies face in using s 24AB of the FOI
Act (the 'practical refusal' mechanism) to achieve the same effect
the problem of large and complex applications from specific categories of applicants who use the
FOI Act rather than rely upon other means to obtain information (such as law firms that use the
FOI Act as a form of discovery, and members of parliament, journalists, researchers and the
media)

•

the need for further guidance from the OAIC regarding the application of the FOI Act provisions
for waiving and reducing charges, particularly in assessing an applicant's claim of financial
hardship or that disclosure would be in the public interest.

Applicants and members of the public, by contrast, emphasised the importance of:
• minimising cost barriers to the exercise of the democratic right of access conferred by the FOI Act
• ensuring that charges do not discriminate against economically disadvantaged applicants
• preventing the introduction of a full cost-recovery principle for FOI charging.
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Various proposals for reform were made, including:
• simplifying the charges scale by combining some existing charges into a single hourly processing
charge
• introducing a graduated charging scale under which the charge increases based on the time an
agency spends in processing a request
• prescribing a ceiling on the amount of time an agency is required to spend on processing a request
• charging according to the amount of information released
• charging according to the category of applicant
• imposing an FOI application fee and abolishing all other processing charges.

Guiding principles to underpin a new charges framework
Fees and charges play an important role in the FOI scheme. It is appropriate that applicants can be required
in some instances to contribute to the substantial cost to government of meeting individual document
requests. Charges also play a role in balancing demand, by focusing attention on the scope of requests and
regulating those that are complex or voluminous and burdensome to process.
On the other hand, full cost-recovery would be incompatible with the objects of the FOI Act and would
strike unfairly against large sections of the community. This has been accepted during 30 years of the FOI
Act, as the reported fees and charges collected by agencies represent only 2.08% of the estimated total
cost of administering the FOI Act (1.68% in 2010-11). The FOI reform objective in 2010 was to further
reduce the cost to the community of obtaining government information and to promote greater
transparency in government.
A balance must be struck, but the current method in the FOI Act and Charges Regulations of striking that
balance is inadequate. The charging framework is not easy to administer; charges decisions cause more
disagreement between agencies and applicants than seems warranted; in some cases the cost of assessing
or collecting a charge is higher than the charge itself; and the scale of charges is outdated and unrealistic.
This report proposes four principles to underpin a new charges framework:

•
•

•

•

Support of a democratic right: Freedom of information supports transparent, accountable and
responsive government. A substantial part of the cost should be borne by government.
Lowest reasonable cost: No one should be deterred from requesting government information because
of costs, particularly personal information that should be provided free of charge. The scale of charges
should be directed more at moderating unmanageable requests.
Uncomplicated administration: The charges framework should be clear and easy for agencies to
administer and applicants to understand. The options open to an applicant to reduce the charges
payable should be readily apparent.
Free informal access as a primary avenue: The legal right of access to documents is important but
should supplement other measures adopted by agencies to publish information and make it available
upon request.

Recommendations for a new charges framework
Recommendations are made in Part 5 of this report to replace the current charges framework in the F9I
Act and Charges Regulations with a new framework that can be summarised as follows:
1. Administrative access: agencies are encouraged to establish administrative access schemes that enable
people to request access to information or documents that are open to release under the FOI Act. A
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scheme should be set out on an agency's website and explain that information will be provided free of
charge (except for reasonable reproduction and postage costs).
2. FOI application fees: to encourage people to use an administrative access scheme prior to using the FOI
Act, an agency may in its discretion impose a $50 application fee if a person makes an FOI request
without first applying under an administrative access scheme that has been notified on an agency's
website. A person who applies under an administrative access scheme and is not satisfied with the
outcome or who is not notified of the outcome within 30 days may make an FOI request without paying
an application fee. The agency's exercise of the discretion to impose a $50 application fee would not be
externally reviewable by the Information Commissioner (IC reviewable), nor subject to waiver on
financial hardship or public benefit grounds.
3. FOI processing charges: no FOI processing charge should be payable for the first five hours of
processing time (which includes search, retrieval, decision making, redaction and electronic
processing). The charge for processing time that exceeds five hours but is less than 10 hours should be
a flat rate of $50. The charge for each hour of processing after the first 10 hours should be $30 per
hour.
Ceiling
on processing time: an agency should not be required to process a request that is estimated to
4.
take more than 40 hours. The agency must consult with the applicant before making that decision. This
ceiling will replace the practical refusal mechanism in ss 24, 24AA and 24AB. An agency decision to
impose a 40-hour ceiling would not be IC reviewable, though the agency's 40-hour estimate would be 0
reviewable.
5. FOI access charges: specific access charges should apply for other activities, such as supervising
document inspection ($30 per hour), providing information on electronic storage media (actual cost),
postage (actual cost), printing ($0.20 per page) and transcription (actual cost).
6. Personal information: there should be no processing charge for providing access to documents that
contain an applicant's personal information, but personal information requests should be subject to the
40-hour ceiling applying to other requests.
7. Waiver: the specified grounds on which an applicant can apply for reduction or waiver of an FOI
processing or access charge should be financial hardship to the applicant, or that release of the
documents would be of special benefit to the public. An agency may waive a charge in full or by 50% or
decide not to waive. An agency would also have a discretion not to impose or collect an FOI application
fee or processing or access charge; the exercise of that general discretion would not be an IC
reviewable decision.
8. Reduction for delayed processing: where an agency fails to notify a decision on a request within the
prescribed statutory period, the FOI charge that is otherwise payable should be reduced by 25% if the()
delay is seven days or less, 50% if more than seven but up to and including 30 days, or 100% for a delay
of more than 30 days.
9. Review application fees: there should be no application fee for internal review. Nor should there be an
application fee for IC review, if an applicant first applies for internal review and is not satisfied with the
decision or is not notified of a decision within 30 days. If an applicant applies directly for IC review
when internal review was available, a fee of $100 should be payable. The fee should not be subject to
waiver.
10. Indexation: all FOI fees and charges should be adjusted every two years to match any Consumer Price
Index change over that period, by rounding the fee or charge to the nearest multiple of $5.
Explanation of the proposed changes
The proposed changes are explained fully in this report. The theme throughout is that applicants and
agencies can equally benefit from a new charges framework that is clear, easy to administer and
understand, encourages agencies to build an open and responsive culture, and provides a pathway for
applicants to frame requests that can be administered promptly and attract little or no processing charge.
There are three primary ways for bringing this change about.
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The first is by encouraging agencies to develop, and applicants to use, administrative access schemes
before resorting to the formal legal processes of the FOI Act. Administrative schemes can play a key role in
meeting the objectives of the FOI Act. They can provide quick and informal information release in a way
that can reduce the cost both to applicants and agencies. Importantly, they complement and do not
detract from the legally enforceable right of access under the FOI Act. In fact, the discussion that occurs
between applicants and agencies at the administrative access stage can assist the smooth operation of the
FOI Act and bring about targeted and quicker document release if FOI processes are later used.
The second is by introducing a new scale of FOI charges that is clear and straightforward to administer. The
new scale will markedly benefit applicants whose requests can be processed in less than 10 hours. Personal
information requests will remain free of processing charges. A new ceiling of 40 hours on processing time
would replace the 'practical refusal' mechanism in the FOI Act that makes it difficult to decide when a
complex or voluminous request imposes an unreasonable administrative burden upon an agency. This will
also provide a clear standard for deciding when consultation should occur between an agency and an
applicant about revising and narrowing the scope of a request that appears unmanageably large.
The third is by reinforcing the important role that internal review can play in quickly and effectively
resolving a disagreement between an applicant and an agency about a document request. Internal review
is generally quicker than IC review and enables an agency to take a fresh look at its original decision. An
applicant could still apply directly for IC review but would be required to pay an application fee of $100
(subject to some exceptions). This proposal builds on a changing mood within government since the 2010
reforms to attribute greater importance to internal review and to treat it as a valuable step in resolving
access requests.
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Attachment B
Review of charges under the Freedom of Information Act 1982: Report to the AttorneyGeneral
In 2011 the former Australian Information Commissioner, Professor John McMillan undertook a review of
the charges under the FOI Act. Terms of reference for the review were issued by the Minister for Privacy
and Freedom of Information, the Hon Brendan O'Connor MP, on 7 October 2011.
In February 2012, the Australian Information Commissioner published a report with recommendations
proposing that the current charges framework in the FOI Act and Charges Regulations is replaced with a
new framework.
Considering the passage of time and current environment, many of the recommendations proposed in 2012
will need to be reviewed.
The Recommendations are as follows:
fin t . 111

.1 1 , 111;

Recommendation 1— Administrative access schemes
Agencies are encouraged to establish administrative access schemes by which
1.1.
persons may request access to information or documents that are open to release
under the FOI Act.
The details of an administrative access scheme should be set out on an
1.2
agency's website, and explain:
•
how a person may make a request for information or documents that will be
provided free of charge (except for reasonable reproduction and postage costs), and
•

Support 1.1, 1.2 and 1.4;
further consideration
required for 1.3

the interaction of the administrative access scheme with the FOI Act.

If an agency establishes an administrative access scheme that is notified on its
1.3
website, a person who makes an FOI request without first seeking the same
information under the scheme may be required by the agency to pay an application fee
of $50.
No FOI application fee shall be payable if a person has first applied under an
1.4
appropriate administrative access scheme. The FOI request may be made either upon
receipt of the agency's response to the administrative access request, or after 30 days if
no agency response is received.
Recommendation 2 — FOI processing charges
The FOI processing charges referred to in 2.3 and 2.4 should apply to all
2.1
processing activities, including search, retrieval, decision making, redaction and
electronic processing.
No processing charge should be payable for the first five hours of processing
2.2
time.
The charge for processing time that exceeds five hours but is ten hours or less
2.3
should be a flat rate charge of $50.
The charge for each hour of processing time after the first ten hours should be
2.4
$30 per hour (or part thereof).
No processing charge should be payable for providing access to a document
2.5
that contains the applicant's personal information.
Recommendation 3 — FOI access charges
Supervision of an applicant inspecting documents (or hearing or viewing an
3.1
audio or visual recording) should be charged at $30 per hour.
Providing information on electronic storage media (such as a disk or USB drive)
3.2

Support 2.5; Further
consideration required
for 2.1-2.4

Further consideration
required for all items

should be charged at actual cost.
Postage costs should be charged at actual cost.
3.3
Printing (including photocopying and other printed copying) should be charged
3.4
at $0.20 per page.
Transcription should be charged at actual cost.
3.5
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Recommendation 4 — FOI processing ceiling
An agency or minister should have a discretion to refuse to process a request
4.1
for personal or non-personal information that is estimated to take more than 40 hours
to process. While the estimate of time would be an IC reviewable decision, an agency
decision not to process a request above the 40-hour ceiling would not be reviewable.
Before making a decision of that kind the agency or minister must advise the
4.2
applicant of the estimated processing time and take reasonable steps to assist the
applicant to revise the request so that it can be processed in 40 hours or less.
For the purposes of exercising this discretion, an agency or minister may treat
4.3
two or more requests as a single request, as provided for in s 24(2) of the FOI Act.
The practical refusal mechanism in ss 24, 24AA and 24AB of the FOI Act should
4.4
be repealed.
Recommendation 5: Reduction and waiver
The specified grounds on which an applicant can apply for reduction or waiver
5.1
of an FOI processing or access charge (but not an FOI application fee) should be:
•
that payment of all or part of the charge would cause financial hardship to the
applicant, or
•

Further consideration
required for all items,
including consideration
of impact on access to
personal information

Further consideration
required for all items

that release of the documents requested by the applicant would be of special
benefit to the public.

The options open to an agency should be to waive the charges in full, by 50%
5.2
or not at all. The decision would be an IC reviewable decision.
5.3
An agency should also have a general discretion not to impose or collect an FOI
application fee or processing or access charge, whether or not the applicant has
requested it to do so. The exercise of that discretion should not be an IC reviewable
decision.
Recommendation 6 — Reduction beyond statutory timeframe
Where an agency fails to notify a decision on a request within the statutory
6.1
tinneframe (including any authorised extension) the FOI charge that is otherwise
payable by the applicant should be reduced:
by 25%, if the delay is 7 days or less
•
•

by 50%, if the delay is more than 7 days and up to and including 30 days

•

by 100%, if the delay is longer than 30 days.

Recommendation 7 — Internal and IC review fees
No fee should be payable for an application for internal review.
7.1
7.2
No fee should be payable for an application for IC review of an internal review
decision or a deemed affirmation on internal review.
7.3
An application fee of $100 should be payable for IC review if an applicant who
can apply for internal review has not done so first. The fee of $100 should not be
subject to reduction or waiver.
No fee should be payable for an application for IC review of a decision of a
7.4
minister, the principal officer of an agency, or a deemed decision of an agency to refuse
access to a document or to refuse to amend or annotate a personal record. No fee
should also apply to an application for IC review by a third party of a decision to grant
access to the FOI applicant.
Recommendation 8 — Indexation
All FOI fees and charges should be adjusted every two years to match any
8.1
change over that period in the Consumer Price Index, by rounding the fee or charge to
the nearest multiple of $5.00.
Recommendation 9 — Responding to an agency decision
An applicant should be required to respond within 30 days after receiving a
9.1
notice under s 29(8), advising of a decision to reject wholly or partly the applicant's
contention that a charge should not be reduced or not imposed. The applicant's
response should agree to pay the charge, seek internal review of the agency's decision
or withdraw the FOI request.
If an applicant fails to respond within 30 days (or such further period allowed
9.2
by an agency) the FOI request should be deemed to be withdrawn.

Further consideration
required for all items

Support 7.1, 7.2, 7.4;
Further consideration
required of 7.3

Further consideration
required for all items

Further consideration
required for all items
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Attachment C
Review of the Freedom of Information Act 1982 and Australian Information Commissioner Act 2010 (Hawke
Report) (1 July 2013)

Executive Summary
This Review examined the Freedom of Information Act 1982 (FOI Act) and Australian Information
Commissioner Act 2010 and the extent to which those Acts continue to provide an effective framework for
access to government information. The Terms of Reference are at Annex A.
The FOI Act commenced on 1 December 1982. In 2009 and 2010, both the FOI Act and the processing and
administrative framework were substantially amended by the Freedom of Information (Removal of
Conclusive Certificates and Other Measures) Act 2009, Freedom of Information Amendment (Reform) Act
2010, Australian Information Commissioner Act 2010, and Freedom of Information (Fees and Charges)
Regulations 2010 (No. 1).
Submissions from 81 individuals, agencies, and organisations were considered (including confidential
submissions) and consultations held with key stakeholders, including government agencies, academics, and
public interest groups as part of this Review. Relevant reports by the Australian Law Reform Commission,
Australian National Audit Office, Commonwealth Ombudsman, Office of the Australian Information
Commissioner (OAIC), and the Senate Standing Committee on Legal and Constitutional Affairs were also
taken into account. A list of submissions is at Annex B.

Summary of Findings
The Review finds that the reforms have been operating as intended and have been generally well-received.
Many concerns in submissions raised issues not directly addressed by the 2009 and 2010 reform packages.
Administration of FOI represents a significant cost and resource commitment for the Australian Government
and its agencies. A key challenge for agencies, and for the OAIC, is to adopt and maintain practices to
process FOI requests effectively and efficiently within their resources.
Legislative and administrative changes to streamline FOI procedures, reduce complexity and increase
capacity to manage FOI workload both by agencies and the OAIC are recommended. The Review also
recommends changes and adjustments to the operation of the exemptions, fees and charges, and coverage of
specific agencies. In making these recommendations, the Review focussed on ensuring that the right of
access to government information remains as comprehensive as possible.
There are exemptions for certain classes of documents and agencies. The Review believes that these are
warranted despite their limiting effect on the release of government information. The most used exemption
is the personal privacy exemption, being applied in 58% of cases where exemptions were used, or in 17.3%
of FOI requests.
The deliberative processes exemption was applied in 1.5% of requests and the Cabinet documents exemption
in 0.5% of requests. This suggests that the use of these two exemptions, contrary to some views, is at a very
low level.

Guide to this Report
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Chapter One provides background, including previous reviews and reports on Australia's federal FOI and the
scope of this Review. It outlines the reforms to the framework as well as a brief description of the FOI
process.
Chapter Two discusses the OAIC and examines its structure and processes, including the Advisory
Committees. Resourcing and suggestions to alleviate particular issues faced by the OAIC are explored.
Chapter Three addresses the background to and effectiveness of the new two-tier system of merits review.
Specific suggestions for improvements made by submissions are considered.
Chapter Four explores reformulation of the FOI Act exemptions. It examines both the principles and
practical reasons for and effect of the existing exemptions and the impact of abolishing conclusive
certificates.
Chapter Five looks at the specific agencies covered by the FOI Act and those that are exempt. It examines
application of the FOI Act to the Parliamentary Departments as well as considering whether the range of
documents covered by exemptions makes agency exemptions necessary.
Chapter Six examines the effectiveness of the FOI fees and charges framework and the OAIC's
recommendations in its FOI Charges Review.
Chapter Seven considers the FOI regulatory and administrative burden, including discussion of best practice
initiatives and recommendations to enhance administration of the FOI Act at an agency level, including time
limits and practical refusal mechanisms.
Chapter Eight sets out some conclusions.

Recommendations
Chapter 1: Introduction
Recommendation 1— Further Comprehensive Review
1(a) The Review recommends that a comprehensive review of the FOI Act be undertaken.
1(b) This review might also consider interaction of the FOI Act with the Archives Act 1983, Privacy Act
1988 and other related legislation.
Chapter 2: Office of the Australian Information Commissioner (OAIC)
Recommendation 2— Online Status of FOI Reviews and Complaints
The Review recommends the OAIC consider establishing an online system which enables agencies and
applicants involved in a specific FOI review or FOI complaint investigation to monitor progress of the
review or complaint.
Chapter 3: Effectiveness of the New Two-Tier System of Review
Recommendation 3 — Delegation of Functions and Powers
The Review recommends that section 25 of the Australian Information Commissioner Act 2010 be amended
to allow for the delegation of functions and powers in relation to review of decisions imposing charges under
section 29 of the FOI Act.
Recommendation 4 — Power to Remit Matters to Decision-maker for Further Consideration
The Review recommends the FOI Act be amended to provide an express power for the Information
Commissioner to remit a matter for further consideration by the original decision-maker.
Recommendation 5 — Resolution of Applications by Agreement
The Review recommends the FOI Act be amended to make it clear that an agreed outcome finalises an
Information Commissioner review and, in these circumstances, a written decision of the Information
Commissioner is not required.
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Recommendation 6— Third Party Review Rights
The Review recommends the FOI Act be amended to provide that only the applicant and the respondent are
automatically a party to an Information Commissioner review. Any other affected person would be able to
apply to be made a party to the review.
Recommendation 7— Extensions of Time
The Review recommends the FOI Act be amended to:
• remove the requirement to notify the OAIC of extensions of time by agreement; and
• restrict the OAIC's role in approving extensions of time to situations where an FOI applicant has sought
an Information Commissioner review or made a complaint about delay in processing a request.
Recommendation 8— Agreement to Extension of Time Beyond 30 Days
The Review recommends that section 15AA of the FOI Act be amended to provide an agency or minister
can extend the period of time beyond an additional 30 working days with the agreement of the applicant.
Recommendation 9 — Extension of Time for Consultation on Cabinet-related Material
9(a) The Review recommends the FOI Act be amended to allow an agency to extend the period of time for
notifying a decision on an FOI request by up to 30 working days where consultation with the
Department of the Prime Minister and Cabinet on any Cabinet-related material is required.
9(b) The Cabinet Handbook should be revised to accord with this recommendation.
Recommendation 10 — Two-Tier External Review
The Review recommends that the two-tier external review model be re-examined as part of the
comprehensive review of the FOI Act.
Chapter 4: Reformulation of the FOI Act Exemptions
Recommendation 11 — Law Enforcement and Public Safety
The Review recommends the exemption for documents affecting the enforcement of law and protection of
public safety in section 37 of the FOI Act be revised to include the conduct of surveillance, intelligence
gathering and monitoring activities. This revision should also cover the use of FOI as an alternative to
discovery in legal proceedings or investigations by regulatory agencies.
Recommendation 12— Cabinet Documents
The Review recommends the exemption for Cabinet documents be clarified by including definitions of
'consideration' and 'draft of a document'.
Recommendation 13 — Ministerial Briefings
The Review recommends that the FOI Act be amended to include a conditional exemption for incoming
government and incoming minister briefs, question time briefings and estimates hearings briefings.
Recommendation 14 — Information as to Existence of Documents
The Review recommends that section 25 of the FOI Act be amended to cover the Cabinet exemption.
Chapter 5: Consideration of Specific Agencies Covered by the FOI Act
Recommendation 15 — Parliamentary Departments
The Review recommends the FOI Act be amended to make the Department of the Senate, the Department of
the House of Representatives and the Department of Parliamentary Services subject to the FOI Act only in
relation to documents of an administrative nature. The FOI Act should also be amended to provide an
exclusion for the Parliamentary Librarian.
Recommendation 16 — Exclusion of Australian Crime Commission from the FOI Act
The Review recommends the Australian Crime Commission be excluded from the operation of the FOI Act.
Section 7(2A) of the FOI Act should be amended to refer to an 'intelligence agency document' of the
Australian Crime Commission.
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Recommendation 17 — Review of Agencies Listed in Part I of Schedule 2 to the FOI Act
17(a) The Review recommends the intelligence agencies remain in Part I of Schedule 2 to the FOI Act. The
parts of the Department of Defence listed in Division 2 of Part I of Schedule 2 should also remain.
17(b)All other agencies currently in Part I of Schedule 2 should justify their exclusion from the FOI Act to
the satisfaction of the Attorney-General. If they do not do this within 12 months, they should be
removed.
17(c) The Attorney-General should also consider whether there is a need to include any other agencies in
Schedule 2.
Recommendation 18 — Criteria for Assessment of Agencies Exempt in Respect of Particular
Documents
The Review recommends the FOI Act contain criteria for assessment of agencies which are exempt from the
FOI Act in respect of particular documents.
Recommendation 19 — Review of Agencies Listed in Part II of Schedule 2 to the FOI Act
19(a) The Review recommends Section 47 of the FOI Act be amended to make clear that it applies to
documents that contain information about the competitive or commercial activities of agencies.
19(b)All agencies in Part II of Schedule 2 to the FOI Act should justify their exclusion from the FOI Act to
the satisfaction of the Attorney-General. If they do not do so, they should be removed from Part II of
Schedule 2.
19(c) The Attorney-General should also consider whether there is a need to include any other agencies in
Part II of Schedule 2.
Recommendation 20 — Review of Agencies Listed in Schedule 1 to the FOI Act
20(a) The Review recommends Schedule 1 to the FOI Act be amended to repeal the bodies listed, as they no
longer exist.
20(b) The Attorney-General should also consider whether there is a need to include any tribunals, authorities
or bodies in Schedule 1.
Chapter 6: Fees and Charges
Recommendation 21 — Administrative Access Schemes
21(a) The Review recommends the OAIC consider the development of appropriate guidance and assistance
to encourage agencies to develop administrative access schemes.
21(b) While the Review acknowledges the desirability of encouraging the use of administrative access
schemes, it does not believe it appropriate for this to be done by reintroduction of application fees for
FOI requests.
Recommendation 22 — FOI Processing Charges
22(a) The Review recommends that a flat rate processing charge should apply to all processing activities,
including search, retrieval, decision-making, redaction and electronic processing. No charge should be
payable for the first five hours of processing time. Processing time that exceeds five hours but is ten
hours or less should be charged at a flat rate of $50. The charge for each hour of processing time after
the first ten hours should be $30 per hour.
22(b) The current provisions for no processing charges for access to an applicant's personal information and
for waiver of charges should continue to apply.
Recommendation 23 — FOI Access Charges
23(a) The Review recommends that a flat rate access charge should apply to all access supervision activities
of $30 per hour and that no other access charges should apply.
23(b) The current provisions for no charges for access to an applicant's personal information and for waiver
of charges should continue to apply.
Recommendation 24 — Ceiling on Processing Time for FOI requests
The Review recommends introduction of a 40-hour processing time ceiling for FOI requests.
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'Recommendation 25— Reduction and Waiver of FOI Charges
25(a) The Review recommends that an agency should be able to waive or reduce charges in full, by 50% or
not at all. However, it considers that it would be better for these options to be set out in guidelines
rather than in the POI Act itself and recommends the OAIC consider amending its guidelines
accordingly.
25(b) The Review believes that the current requirement to consider whether access to a document would be
in the general public interest or in the interest of a substantial section of the public should remain
unchanged.
Recommendation 26— Reduction Beyond Statutory Timeframe
26(a) The Review recommends adoption of a sliding scale for reduction of charges where decisions are not
notified within statutory timeframes in accordance with recommendation 6 of the FOI Charges
Review.
26(b)No charge should be payable if the delay is longer than 30 working days.
Recommendation 27— Application Fees for Information Commissioner Review for Review of Access
to Non-personal Information
27(a) The Review recommends that an application fee of $400 apply for a review of an FOI decision for
access to non-personal information. This fee would be reduced to $100 in cases of financial hardship°
27(b) If proceedings terminate in a matter favourable to the applicant, a $300 refund would apply. There
would be no refund of the reduced fee.
27(c) No fee would apply for an Information Commissioner review of an access grant decision by an
affected third party.
27(d) In all other cases, fees would be payable for Information Commissioner review of decisions for access
to non-personal information.
27(e) There would be no remission of the fee where an applicant has first sought internal review or where
internal review is not available.
Recommendation 28— Indexation of Fees and Charges
The Review recommends that all fees and charges are adjusted every two years in accordance with the CPI
based on the federal courts/AAT provision for biennial fee increases.
Recommendation 29 — Timeframes for Applicants to Respond to Agency Decisions
29(a) The Review recommends that an applicant should be required to respond within 30 working days after
receiving a notice under section 29(8), advising of a decision to reject wholly or partly the applicant's
contention that a charge should not be reduced or not imposed. The applicant's response should agreo
to pay the charge, seek internal review of the agency's decision or withdraw the FOI request.
29(b) If an applicant fails to respond within 30 working days (or such further period allowed by an agency)
the POI request should be deemed to be withdrawn.
Chapter 7: Minimising Regulatory Burden on Agencies
Recommendation 30 — Practical Refusal Mechanism
The Review recommends section 24AA(1)(b) of the FOI Act be repealed, to make it clear that the practical
refusal mechanism can only be used after an applicant has provided information to identify the documents
sought.
Recommendation 31 — Time Periods in the FOI Act to be Specified in Working Days
31(a) The Review recommends that where appropriate, the FOI Act be amended so that time periods are
specified in terms of 'working days' rather than calendar days.
31(b)The timefi-ame for processing an FOI request (not taking into account any extensions of time) should
be 30 working days. Provision should be made to exclude any period in which an agency is closed
such as during the 'shut-down' period between Christmas and New Year.
Recommendation 32 — Repeat or Vexatious Requests
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The Review recommends the FOI Act be amended to permit agencies to decline to handle a repeat or
vexatious request or requests that are an abuse of process, without impacting on the applicant's ability to
make other requests or remake the request that was not accepted. The applicant can appeal against such a
decision to the OAIC.
Recommendation 33— Anonymous Requests
33(a) The Review recommends the FOI Act be amended so that an FOI request cannot be made
anonymously or under a pseudonym.
33(b) It should be necessary for an applicant to provide an address in Australia.
Recommendation 34 — Inspector-General of Intelligence and Security
The Review recommends the FOI Act and the Archives Act 1983 be amended to clarify procedural aspects
concerning the Inspector-General of Intelligence and Security giving evidence in FOI and archive matters
before the AAT and FOI matters before the Information Commissioner.
Recommendation 35 — Amendment of Personal Records and the Archives Act
The Review recommends the FOI Act be amended to enable a personal record to be amended when the
amendment is authorised under the Archives Act 1983.
Recommendation 36 — Single Website for all Disclosure Logs
The Review recommends the disclosure log for each agency and minister should be accessible from a single
website hosted by either the OAIC or data.gov.au to enhance ease of access.
Recommendation 37— Minimum Timeframe for Publication of Disclosure Log
The Review recommends that there should be a period of five working days before documents released to an
applicant are published on the disclosure log. However, it considers that it would be better for this to be set
out in guidelines rather than in the FOI Act itself and recommends the OAIC consider amending its
guidelines accordingly.
Recommendation 38— Copyright
The Review recommends the Government consider issues concerning the interaction of the FOI Act and the
potential impact that publication of third-party material under the FOI Act may have on a copyright owner's
revenue or market.
Recommendation 39 — Suspension of FOI Processing During Litigation
The Review recommends the FOI Act be amended so that the processing of an FOI request is suspended
where the applicant has commenced litigation or there is a specific ongoing law enforcement investigation in
progress.
Recommendation 40— Backup Tapes
The Review recommends the FOI Act be amended so that a search of a backup system is not required, unless
the agency or minister searching for the document considers it appropriate to do so.
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commendation
Recommendation 1 — Further Comprehensive Review
The Review recommends that a comprehensive review of the FOI Act be undertaken.
1(a)
This review might also consider interaction of the FOI Act with the Archives Act 1983, Privacy
1(b)
Act 1988 and other related legislation.
Recommendation 2 — Online Status of FOI Reviews and Complaints
The Review recommends the OAIC consider establishing an online system which enables agencies and
applicants involved in a specific FOI review or FOI complaint investigation to monitor progress of the
review or complaint.
Recommendation 3 — Delegation of Functions and Powers
The Review recommends that section 25 of the Australian Information Commissioner Act 2010 be
amended to allow for the delegation of functions and powers in relation to review of decisions imposing
charges under section 29 of the FOI Act.
Recommendation 4 — Power to Remit Matters to Decision-maker for Further Consideration
The Review recommends the FOI Act be amended to provide an express power for the Information
Commissioner to remit a matter for further consideration by the original decision-maker.
Recommendation 5— Resolution of Applications by Agreement
The Review recommends the FOI Act be amended to make it clear that an agreed outcome finalises an
Information Commissioner review and, in these circumstances, a written decision of the Information
Commissioner is not required.
Recommendation 6— Third Party Review Rights
The Review recommends the FOI Act be amended to provide that only the applicant and the respondent
are automatically a party to an Information Commissioner review. Any other affected person would be
able to apply to be made a party to the review.
Recommendation 7— Extensions of Time
The Review recommends the FOI Act be amended to:
remove the requirement to notify the OAIC of extensions of time by agreement; and
•
•

restrict the 0A1C's role in approving extensions of time to situations where an FOI applicant has
sought an Information Commissioner review or made a complaint about delay in processing a
request.

For consideration
Support

Support in principle;
resourcing and infrastructure
required
Support

Support; similar powers exist
in the Administrative Appeals
Act 1975
Further consideration
required, including terms of
agreement
Further consideration
required

Further consideration
required, including relevant
oversight into delay in
processing timeframes

Recommendation 8— Agreement to Extension of Time Beyond 30 Days
The Review recommends that section 15AA of the FOI Act be amended to provide an agency or minister
can extend the period of time beyond an additional 30 working days with the agreement of the applicant.
Recommendation 9 — Extension of Time for Consultation on Cabinet-related Material
9(a) The Review recommends the FOI Act be amended to allow an agency to extend the period of
time for notifying a decision on an FOI request by up to 30 working days where consultation with
the Department of the Prime Minister and Cabinet on any Cabinet-related material is required.
9(b) The Cabinet Handbook should be revised to accord with this recommendation.
Recommendation 10 — Two-Tier External Review
The Review recommends that the two-tier external review model be re-examined as part of the
comprehensive review of the FOI Act.
Recommendation 11 — Law Enforcement and Public Safety
The Review recommends the exemption for documents affecting the enforcement of law and protection
of public safety in section 37 of the FOI Act be revised to include the conduct of surveillance,
intelligence gathering and monitoring activities. This revision should also cover the use of FOI as an
alternative to discovery in legal proceedings or investigations by regulatory agencies.
Recommendation 12 — Cabinet Documents
The Review recommends the exemption for Cabinet documents be clarified by including definitions of
'consideration' and 'draft of a document'.
Recommendation 13 — Ministerial Briefings
The Review recommends that the FOI Act be amended to include a conditional exemption for incoming
government and incoming minister briefs, question time briefings and estimates hearings briefings.
Recommendation 14 — Information as to Existence of Documents
The Review recommends that section 25 of the FOI Act be amended to cover the Cabinet exemption.

Support in principle, subject
to notification

Recommendation 15 — Parliamentary Departments
The Review recommends the FOI Act be amended to make the Department of the Senate, the
Department of the House of Representatives and the Department of Parliamentary Services subject to the
FOI Act only in relation to documents of an administrative nature. The FOI Act should also be amended
to provide an exclusion for the Parliamentary Librarian.

Further consideration
required

Further consideration
required

Further consideration
required

0

Further consideration
required

Further consideration
required
Further consideration
required
Further consideration
required
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Recommendation 16— Exclusion of Australian Crime Commission from the FOI Act
The Review recommends the Australian Crime Commission be excluded from the operation of the FOI
Act. Section 7(2A) of the FOI Act should be amended to refer to an 'intelligence agency document' of
the Australian Crime Commission.
Recommendation 17 — Review of Agencies Listed in Part I of Schedule 2 to the FOI Act
17(a) The Review recommends the intelligence agencies remain in Part I of Schedule 2 to the FOI Act.
The parts of the Department of Defence listed in Division 2 of Part I of Schedule 2 should also
remain.
17(b) All other agencies currently in Part I of Schedule 2 should justify their exclusion from the FOI
Act to the satisfaction of the Attorney-General. If they do not do this within 12 months, they
should be removed.
17(c) The Attorney-General should also consider whether there is a need to include any other agencies
in Schedule 2.
Recommendation 18 — Criteria for Assessment of Agencies Exempt in Respect of Particular
Documents
The Review recommends the FOI Act contain criteria for assessment of agencies which are exempt from
the FOI Act in respect of particular documents.
Recommendation 19 — Review of Agencies Listed in Part II of Schedule 2 to the FOI Act
19(a) The Review recommends Section 47 of the FOI Act be amended to make clear that it applies to
documents that contain information about the competitive or commercial activities of agencies.
19(b All agencies in Part II of Schedule 2 to the FOI Act should justify their exclusion from the FOI
Act to the satisfaction of the Attorney-General. If they do not do so, they should be removed from
Part II of Schedule 2.
C i9(c) The Attorney-General should also consider whether there is a need to include any other agencies
in Part II of Schedule 2.
Recommendation 20 — Review of Agencies Listed in Schedule 1 to the FOI Act
20(a) The Review recommends Schedule 1 to the FOI Act be amended to repeal the bodies listed, as
they no longer exist.
20(b) The Attorney-General should also consider whether there is a need to include any tribunals,
authorities or bodies in Schedule 1.
Recommendation 21 — Administrative Access Schemes
21(a) The Review recommends the OAIC consider the development of appropriate guidance and
assistance to encourage agencies to develop administrative access schemes.
21(b) While the Review acknowledges the desirability of encouraging the use of administrative access
schemes, it does not believe it appropriate for this to be done by reintroduction of application fees
for FOI requests.
Recommendation 22 — FOI Processing Charges
22(a) The Review recommends that a flat rate processing charge should apply to all processing activities,
including search, retrieval, decision-making, redaction and electronic processing. No charge
should be payable for the first five hours of processing time. Processing time that exceeds five
hours but is ten hours or less should be charged at a flat rate of $50. The charge for each hour of
processing time after the first ten hours should be $30 per hour.
22(b)The current provisions for no processing charges for access to an applicant's personal information
and for waiver of charges should continue to apply.
Recommendation 23 — FOI Access Charges
23(a) The Review recommends that a flat rate access charge should apply to all access supervision
activities of $30 per hour and that no other access charges should apply.
23(b)The current provisions for no charges for access to an applicant's personal information and for
waiver of charges should continue to apply.
Recommendation 24 — Ceiling on Processing Time for FOI requests
The Review recommends introduction of a 40-hour processing time ceiling for FOI requests.
Recommendation 25— Reduction and Waiver of FOI Charges
25(a) The Review recommends that an agency should be able to waive or reduce charges in full, by 50%
or not at all. However, it considers that it would be better for these options to be set out in
guidelines rather than in the FOI Act itself and recommends the OAIC consider amending its
guidelines accordingly.
25(b) The Review believes that the current requirement to consider whether access to a document would
be in the general public interest or in the interest of a substantial section of the public should
remain unchanged.
Recommendation 26— Reduction Beyond Statutory Timeframe

Further consideration
required

Further consideration
required

Further

consideration

required

Further consideration
required

Further consideration
required

21(a): Implemented

22(a): Further consideration
required
22(b): Support

23(a): Further consideration
required
23(b): Support

Unsupported by IC
review/AAT decisions
Further consideration
required

Further consideration
required; note objects of the
Act to facilitate prompt
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26(a) The Review recommends adoption of a sliding scale for reduction of charges where decisions are
not notified within statutory timeframes in accordance with recommendation 6 of the FOI
Charges Review.
26(b)No charge should be payable if the delay is longer than 30 working days.
Recommendation 27 — Application Fees for Information Commissioner Review for Review of
Access to Non-personal Information
27(a) The Review recommends that an application fee of $400 apply for a review of an FOI decision for
access to non-personal information. This fee would be reduced to $100 in cases of financial
hardship.
27(b) If proceedings terminate in a matter favourable to the applicant, a $300 refund would apply. There
would be no refund of the reduced fee.
27(c) No fee would apply for an Information Commissioner review of an access grant decision by an
affected third party.
27(d) In all other cases, fees would be payable for Information Commissioner review of decisions for
access to non-personal information.
27(e) There would be no remission of the fee where an applicant has first sought internal review or
where internal review is not available.
Recommendation 28— Indexation of Fees and Charges
The Review recommends that all fees and charges are adjusted every two years in accordance with the
CPI based on the federal courts/AAT provision for biennial fee increases.
Recommendation 29 — Timeframes for Applicants to Respond to Agency Decisions
29(a) The Review recommends that an applicant should be required to respond within 30 working days
after receiving a notice under section 29(8), advising of a decision to reject wholly or partly the
applicant's contention that a charge should not be reduced or not imposed. The applicant's
response should agree to pay the charge, seek internal review of the agency's decision or
withdraw the FOI request.
29(b) If an applicant fails to respond within 30 working days (or such further period allowed by an
agency) the FOI request should be deemed to be withdrawn.
Recommendation 30 — Practical Refusal Mechanism
The Review recommends section 24AA(1)(b) of the FOI Act be repealed to make it clear that the
practical refusal mechanism can only be used after an applicant has provided information to identify the
documents sought.

access at the lowest
reasonable cost

Further consideration
required; note objects of the
Act regarding the lowest
reasonable cost

Further consideration
required; note objects of the
Act regarding the lowest
reasonable cost
Further consideration --required; note objects 01
Act regarding the lowest
reasonable cost

Further consideration
required, including obligation
on agencies to assist and
applicants' knowledge of

documents/agency
document infrastructure

Recommendation 31 — Time Periods in the FOI Act to be Specified in Working Days
31(a) The Review recommends that where appropriate, the FOI Act be amended so that time periods are
specified in terms of 'working days' rather than calendar days.
31(b)The timeframe for processing an FOI request (not taking into account any extensions of time)
should be 30 working days. Provision should be made to exclude any period in which an agency
is closed such as during the 'shut-down' period between Christmas and New Year.
Recommendation 32 — Repeat or Vexatious Requests
The Review recommends the FOI Act be amended to permit agencies to decline to handle a repeat or
vexatious request or requests that are an abuse of process, without impacting on the applicant's ability to
make other requests or remake the request that was not accepted. The applicant can appeal against such a
decision to the OAIC.

Further consideration
required, noting impact on
FOI processing tinneframes
around agency closure
period
Further consideration
required given that a
declaration will remove a
person's legally enforceable
right and that the vexatious
applicant declaration power
often resides with the
judiciary in other jurisdictions

Recommendation 33 — Anonymous Requests
33(a)The Review recommends the FOI Act be amended so that an FOI request cannot be made
anonymously or under a pseudonym.
33(b)It should be necessary for an applicant to provide an address in Australia.

Further consideration
required

Recommendation 34 — Inspector-General of Intelligence and Security
The Review recommends the FOI Act and the Archives Act 1983 be amended to clarify procedural
aspects concerning the Inspector-General of Intelligence and Security giving evidence in FOI and
archive matters before the AAT and FOI matters before the Information Commissioner.
Recommendation 35— Amendment of Personal Records and the Archives Act
The Review recommends the FOI Act be amended to enable a personal record to be amended when the
amendment is authorised under the Archives Act 1983.

Support in principle

Further consideration
required
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Recommendation 36— Single Website for all Disclosure Logs
The Review recommends the disclosure log for each agency and minister should be accessible from a
single website hosted by either the OAIC or data.gov.au to enhance ease of access.

Further consideration
required; consider whether
other jurisdictions' have
consolidated websites

Recommendation 37— Minimum Timeframe for Publication of Disclosure Log
The Review recommends that there should be a period of five working days before documents released
to an applicant are published on the disclosure log. However, it considers that it would be better for this
to be set out in guidelines rather than in the FOI Act itself and recommends the OAIC consider
amending its guidelines accordingly.

Further consideration
required

Recommendation 38— Copyright
The Review recommends the Government consider issues concerning the interaction of the FOI Act and
the potential impact that publication of third-party material under the FOI Act may have on a copyright
owner's revenue or market.

Support

Recommendation 39 — Suspension of FOI Processing During Litigation
The Review recommends the FOI Act be amended so that the processing of an FOI request is suspended
where the applicant has commenced litigation or there is a specific ongoing law enforcement
investigation in progress.

Further consideration
required

Recommendation 40— Backup Tapes
le Review recommends the FOI Act be amended so that a search of a backup system is not required,
,.nless the agency or minister searching for the document considers it appropriate to do so.

Further consideration
required in light of
technological advances/use
of apps/Archives guidance
regarding document
retention
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Attachment D
0A1C's submission to the Review of the Freedom of Information Act 1982 and Australian Information
Commissioner Act 2010 (Hawke Report)
Please note that in light of the passage of time and current environment, the 0A1C's current position may
differ from the position in 2012. Similarly, the 0A1C's consideration of recommendations proposed by the
Hawke Review may need to be reviewed to reflect the current environment.
The 0A1C's submissions to the Hawke Review of freedom of information legislation (December 2012)
included the following suggestions for reform that would help improve efficiency of the IC review
process/OAIC functioning.
•

Remove Part V of the FOI Act so the Privacy Act provides the sole mechanism for amendment requests.

•

Remove the prohibition in the AIC Act on delegation of the IC review decision-making power under s 55K of the
FOI Act.

•

Remove the barrier to delegation of Information Commissioner complaint handling powers.

•

Authorise the Information Commissioner to remit a matter to an agency or minister for reconsideration.

•

Broaden the grounds on which the Information Commissioner can decide not to undertake an IC review.

•

Broaden the grounds on which the Information Commissioner can decide not to investigate a complaint.

•

Provide a clearer mandate and powers for the Information Commissioner to resolve IC review applications by
agreement between the parties to a review.

•

Remove the requirement in s 15AA to notify the OAIC of extensions of time by agreement and otherwise limit
the 0A1C's role in approving extensions of time to situations where an FOI applicant has sought IC review or
lodged a complaint about delay processing a request.

•

Reduce the use of the FOI process for legal discovery by means such as introducing a 40-hour cap on processing
time or by adopting the Queensland model where access may be refused if the document can be accessed under
another Act or under arrangements made by an agency, whether or not access is subject to a fee or charge.

•

Introduce a partial exemption under the FOI Act for the OAIC in respect of the 0A1C's merits review and
complaint functions.

•

Amend the FOI Act so that an agency may refuse to process a request if, after having assisted the applicant to
clarify the scope of the request, the processing time would exceed 40 hours.

•

Consider whether action needs to be taken regarding the timing of disclosure log publication, in particular
considering the issues potentially affecting the use of the FOI Act by applicants with a special interest in being
granted access to documents prior to publication on an agency or ministerial disclosure log.

In 2013, the OAIC considered a range of recommendations made in the Hawke Report and either
supported or did not oppose the following suggestions for change (selected because they may impact on
the efficiency of the IC review/complaint handling processes).
•

Limiting access when information is available free of charge, or when information that would substantially
address the subject matter of the request is regularly made publicly available, in annual reports or otherwise,
within a certain timeframe and revise the disclosure log requirements to expressly require publication of the
terms of an FOI request (Neutral/could support but need more information).

•

Streamline FOI processing and access charges, including indexation of fees and charges (Neutral/could support,
more information needed).

•

Provide that a search of backup tapes is not required unless the agency or minister considers it appropriate
((Neutral/could support, more information needed).
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•

Amend the FOI Act to provide for the delegation of the Information Commissioner's powers in charges decision
(Support).

•

Give the Information Commissioner power to remit matters to the original decision maker for further
consideration (Support).

•

Allow for the resolution of applications by agreement without requiring a formal IC decision (Support).

•

Only the applicant and respondent are automatically parties to an IC review (other affected persons can apply to
be made parties) (Support).

•

Clarify the operation of the IC's discretion to decide not to undertake an IC review if the AAT is dealing with, or
has dealt with, the matter (Support).

•

Clarify s 54W(b) to include factors to take into account when considering whether it is in the interests of the
administration of the FOI Act for the IC review to be considered by the AAT. Factors identified include if matter is
complex or resource intensive; whether the decision was made by a minister or the principal officer of the
agency; or whether the decision refusing access concerns national security or cabinet documents (Neutral/could
support — question need for change).
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Attachment E
Table setting out the relevant jurisdiction, legislation and enforcement mechanism
FOI
jurisdiction

Agency and
Legislation

Enforcement mechanisms during
and after reviews of FOI decisions /
complaints

Addressing non-compliance

mtssimqk
,

Australia

Queensland
Right to Information
Act 2009

- Power to require information,
documents and attendance (s 103)
- Power to examine witnesses (s
104)

I AS e . a
-Ske
t cäYse
re ort144
ta e
ORO liar
Non-compliance with s 103, 100
penalty units (s 173).

Non-compliance with s 104, 100
penalty units (s 177).
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FOI
jurisdiction

Agency and
Legislation

Enforcement mechanisms during
and after reviews of FOI decisions /
complaints

Addressing non-compliance

- Power to take evidence on oath
or affirmation (s 61ZE)
New Zealand

Ombudsman

Official Information
Act 1982
Local Government
Official Information
and Meetings Act
1987

During the course of an
investigation, agencies must comply
with the Ombudsman's requests for
information as soon as reasonably
practicable and no later than 20
working days after the request is
received, extensions of time can be
applied for as prescribed (s 29A
Official Information Act, s 29 Local

Failures to comply with timeframes
during the Ombudsman's
investigation can be reported to
the Prime Minister, and thereafter
to the House of Representatives (s
29A Official Information Act, s 29

Local Government Official
Information and Meetings Act).

Government Official Information and
Meetings Act).
The Ombudsman can make
recommendations to agencies that
become binding 21 working days

The Ombudsman has invited the
Solicitor-General to enforce the
public duty to comply with an

after it is made and the agencies are
under a 'public duty' to comply (s 32
Official Information Act, s 32 Local

Ombudsman's recommendation by
initiating judicial review
proceedings.

Government Official Information and
Meetings Act).
r—United
Kingdom

Information
Commissioner's
Office

Freedom of
Information Act
2000

Information Commissioner can serve
a notice requiring a public authority
to provide information within a time
specified in the notice (s 51 Freedom

of Information Act 2000).

If there is non-compliance with a
decision notice, information notice
or enforcement notice, the
Information Commissioner can
certify in writing to the court that
the public authority has failed to
comply with the notice. The court
can inquire into the matter and

Information Commissioner can serve
an enforcement notice requiring a
public authority to take steps to
comply with the FOI Act if satisfied
that there is non-compliance (s 52

deal with the authority as if it had
committed a contempt of court (s
54 Freedom of Information Act

Freedom of Information Act 2000).

2000).

Information Commissioner can
make a decision on whether a public
authority has dealt with a request
for information in accordance with
Part I of the FOI Act (s 50 Freedom of

Information Act 2000).
Canada

Office of the
Information
Commissioner

Access to
information Act
1985

The Information Commissioner has,
in relation to the carrying out of the
investigation of any complaint under
this Part, power
(a) to summon and enforce the
appearance of persons before the
Information Commissioner and
compel them to give oral or written

Persons who are found to have
obstructed the Information
Commissioner in the performance
of duties and functions under the
Act are guilty of an offence and
liable on summary conviction to a
fine not exceeding $1000 (s 67

Access to Information Act).

evidence on oath and to produce
such documents and things as the
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FOI
jurisdiction

Agency and
Legislation

Enforcement mechanisms during
and after reviews of FOI decisions /
complaints
Commissioner deems requisite to
the full investigation and
consideration of the complaint, in
the same manner and to the same
extent as a superior court of record;
(b) to administer oaths;
(c) to receive and accept such
evidence and other information,
whether on oath or by affidavit or
otherwise, as the Information
Commissioner sees fit, whether or
not the evidence or information is or
would be admissible in a court of
law;
(d) to enter any premises occupied
by any government institution on
satisfying any security requirements
of the institution relating to the
premises;
(e) to converse in private with any
person in any premises entered
pursuant to paragraph (d) and
otherwise carry out therein such
inquiries within the authority of the
Information Commissioner under
this Part as the Commissioner sees
fit; and
(f) to examine or obtain copies of or
extracts from books or other records
found in any premises entered
pursuant to paragraph (d)
containing any matter relevant to
the investigation (s 36 Access to
Information Act).

Addressing non-compliance

The Information Commissioner may
make an order if a complaint is
found to be made out (s 36.1 Access
to Information Act).
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Commissioner brief: FOI OAIC engagement and Guidelines update
Key messages
•

The OAIC continues to engage with other Australian government agencies and civil society in relation
to the Open Government Partnership (OGP).

•

The Australian Information Commissioner continues to engage with Information Commissioners and
Ombudsmen from other Australian jurisdictions and internationally, in particular through the
Association of Information Access Commissioners (AIAC) (bi-annually) and the International
Conference of Information Commissioners (ICIC) (annually).

•

The OAIC holds twice yearly information sessions for FOI practitioners through our Information
Contact Officers Network (ICON), most recently in Canberra on Tuesday 24 September 2019. While in
Canberra, staff meet with Australian Government agencies to discuss relevant issues.

Critical facts
•

IPS review: In 2018, the OAIC engaged ORIMA Research Pty Ltd to survey the operation of the IPS in all
Australian Government agencies subject to the FOI Act. Fieldwork was conducted between 29 May
and 17 August 2018. 190 agencies participated - an 82% response rate. The final report was published
in June 2019. The report includes comparison with the last IPS survey conducted by the OAIC in 2012.
The survey showed a continued commitment across the Australian Government to IPS requirements
and principles. However there was a decline in compliance in four key areas measured in the 2012
survey (publication of an agency IPS plan, IPS governance and administration, IPS entry and IPS
information architecture). Larger agencies generally reported higher levels of compliance and
displayed better practice principles than smaller agencies. The survey results will be used to report on
the operation of the IPS across all Australian government agencies and provide a comparative analysis
with the results of the agency wide IPS survey conducted by the OAIC in 2012.

•

Right to Know Day: The OAIC promoted international Right to Know Day (Saturday 28 September
2019) through a dedicated website containing resources such as a message from the Information
Commissioner, FOI videos, tips for FOI applicants and FOI decision makers, RTK events and
promotional materials for members of the public and Australian Government staff.

•

Guidelines: In April 2019 the OAIC consulted agencies in relation to proposed revisions to Part 4 of the
FOI Guidelines (Charges). Part 4 is in the final stages of review and will be published shortly. Part 5
(Exemptions) was updated in June 2019 to reflect recent IC review and AAT decisions and Part 12
(Vexatious applicants) was updated in November 2019 to refer to recent declarations and to clarify
some procedural aspects of the application process.

•

Throughout 2019-20, the OAIC will continue review key parts of the FOI Guidelines (Parts 3 (F01
processing), 13 (IPS) and 14 (disclosure log)) as well as resources for agencies and members of the
public.

•

Disclosure of public servants' PI (names and contact details): On 1 July 2019, the OAIC published a
discussion paper on disclosure of public servants' personal information (names and contract details) in
response to FOI requests. (See Commissioner brief— Public servants' names and contact details D2019/010070.)

•

Open Government Partnership: The OAIC is working with the National Archives of Australia in relation
to Commitment 3.1 of the Open Government National Action Plan 2016-18 to develop a resource to
help members of the public better understand how to access government information. It is
anticipated the resource will be published in time for Information Awareness Month in May 2020.
In August 2019, the OAIC put forward suggestions for items to be included in Australia's third National
Action Plan, including commitments to enhance the opportunities for proactive release of
1
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Commissioner brief: Information Publication Scheme
Key messages
•

Between May and August 2018, the OAIC undertook its second Information Publication Scheme (IPS)
survey of all Australian Government agencies subject to the FOI Act. ORIMA Research conducted the
survey on behalf of the OAIC. The final report was published in June 2019. 190 agencies (82% of all
agencies) responded (compared with 78% in 2012).

•

The focus of the 2018 survey was similar to the 2012 survey to facilitate comparison of results
between the two surveys and to allow tracking of changes in agency compliance levels over time.

•

The results confirmed a continued commitment across government to compliance with IPS
requirements and principles, although a decline was observed in the four key areas of compliance
measured in both the 2012 and 2018 surveys.

•

Larger agencies and agencies that receive higher numbers of FOI requests generally reported higher
levels of compliance with IPS statutory requirements and better practice principles, compared with
micro to small agencies.

•

Compliance with the IPS is an ongoing statutory responsibility for agencies subject to the FOI Act. They
survey results have helped the OAIC to identify areas where improvements can be made to further
promote the proactive publication of Australian Government information.

•

The OAIC is currently reviewing its guidance around the IPS (part 13 of the FOI Guidelines). A draft is
expected to be available during the fourth quarter of 2019-20.

Critical facts
•

The IPS 2018 survey assessed compliance with the five key IPS criteria set out in the FOI Guidelines.
The survey results show that 88% of agencies complied with the first key element, having published
an Agency IPS Plan, compared to 94% in 2012. As this is a mandatory statutory requirement, the OAIC
considers that improvement is needed.

•

The OAIC considers that the second key element, governance and administration, is of particular
importance to ensure compliance with IPS requirements by agencies. The survey results show that
while 76% of agencies indicated that they have appointed a senior executive officer to lead the
agency's work on IPS compliance, this result is lower than the 93% recorded in 2012.

•

Survey results for the third key element, IPS document holdings, show that over 70% of agencies
publish each of the required types of information on their website (IPS agency plan, agency annual
reports, organisational structure, functions and decision making powers, contact details for FOI
information or documents, statutory appointments, operational information, information routinely
provided to Parliament, information in documents an agency routinely gives access to in response to
FOI requests, consultation arrangements for public comment on policy proposals). The following
information was published by at least 95% of agencies: annual reports; organisational structure and
functions; decision making powers and contact details for FOI information or documents. The OAIC
considers that the results show that there is room for improvement among agencies in the pro-active
release and publication of government information.

•

Survey results for the fourth key element, IPS information architecture, show that more than six out
of the 10 recommended standardised headings and structure in the FOI Guidelines are used by
agencies. Pleasingly, there was a substantial improvement in the accessibility of IPS documents in
2018, with 69% of agencies indicating that all or most documents published under the IPS are in a
format which conforms to WCAG 2.0 requirements, considerably more than 50% in 2012.
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•

The survey results for the fifth key element, agency compliance review, show that while 82% of
Australian Government agencies completed the survey are considered to have satisfied the
mandatory statutory requirement to conduct a review of the operation of the IPS under s 9 of the FOI
Act, prior to completion of the survey only 14% of agencies had completed a review. This is not
unexpected given the Act requires that agencies must complete a review of the operation of their IPS
in conjunction with the OAIC. "In conjunction with" is not defined in the FOI Act or the EM. Apart from
the 2018 IPS survey, the OAIC has not undertaken formal IPS compliance reviews in conjunction with
agencies. However, Part 13 of the Guidelines provides guidance on how an agency can undertake a
compliance review. It should be noted that compliance the fifth key element was not measured in
2012 because the IPS was established in 2012.

Possible questions
•

What are the key results of the IPS survey? The overall results confirmed a continued commitment
across government to compliance with IPS requirements and principles. However, the results showed
a general decline in compliance against all four key IPS criteria measured in 2012 and 2018.

•

Which agencies reported lower compliance levels with IPS criteria? Micro to small agencies and
agencies that did not routinely receive FOI requests generally reported lower levels of compliance
with IPS requirements. Micro to small agencies have 250 staff or less.

•

What is the OAIC doing in response to the survey? The OAIC will review the existing guidance and
other resources for agencies that assist compliance with IPS obligations, with a particular focus on IPS
information architecture given significant change over recent years in the way agencies provide
information online.
How were the survey results be published? A report of survey results was published on the OAIC
website in June 2019.

Key dates
•

A Report containing the results of the IPS survey was published in June 2019.

•

ORIMA Research conducted the IPS survey on behalf of the OAIC during May-August 2018.

•

ORIMA Research conducted the first IPS survey on behalf of the OAIC in June 2012.

Other background
•

•

•

The Information Publication Scheme (IPS) was established by the
(Cth) in 2011.

Freedom of Information Act 1982 0

Under the IPS agencies must publish an IPS agency plan, publish specified categories of information
and consider proactively publishing other government information.
The focus of the 2018 survey was similar to the 2012 survey to facilitate a comparison of results
between the two surveys and to allow tracking of changes in agency compliance levels over time.

•

The 2018 survey also included a number of new topics and questions, including an additional section
to measure the extent to which agencies had complied with their obligation under s 9 of the FOI Act
to conduct a review of the operation of the IPS within their agencies by 1 May 20161.

•

The OAIC considered submission of the IPS survey to have satisfied an agency's requirement to
conduct this review. The survey also included a small number of questions about the management
and publication of public sector information.

Section 9 of the FOI Act requires agencies to complete a review of the operation of the IPS within their agency, within five years of the
commencement of the IPS. The review is to be done in conjunction with the OAIC.

1
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•

The top challenge faced by agencies when publishing public sector information (apart from publishing
information in the IPS and Disclosure Log) was open access to information (77%) including obtaining
sufficient budgetary resources to enable open access; identifying information, in addition to the IPS
and Disclosure Log, that can be published; and ensuring compliance with privacy and secrecy
requirements.
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Commissioner brief: FOI - official ministerial documents and incoming
government briefs
Key messages

•

A ministerial diary would be considered an 'official document of a minister' if the diary is held by the
minister in their capacity as a minister, and the entries relate to the affairs of an agency.

•

New technologies, such as messages in WhatsApp and Wickr, broaden the range of documents falling
within the definition of 'document' in s 4(1) of the FOI Act, which includes 'any other record of
information'. Agencies are expected to conduct searches of mobile devices when they may contain
documents of an agency or official documents of a minister. TRIM link for reference: Commissioner
brief - Guidance regarding new technologies and archives: D2019/001017

•

The National Archives of Australia (NAA) has issued the 'National Archives: General Records Authority
38' (the Records Authority), which sets out the types of records that must be retained by a minister or
transferred to NAA under the Archives Act 1983 (Attachment 1). The Records Authority applies to all
ministerial records, including diaries.

•

Where there is a change of minister in the course of an FOI request or an IC review, the new minister
is the respondent to the FOI request or IC review. This may cause the FOI Act to no longer apply to a
document if the new minister does not hold a copy or does not have access to the requested
document.

•

The FOI Act applies to Incoming Government Briefs (IGB), as they are considered a 'document of an
agency'. Despite the special role of IGBs, not all IGBs are the same and each IGB must be examined on
its own merits.

•

The OAIC proposes to amend Part 5 of the FOI Guidelines (Exemptions) to incorporate the decision
under s 55K of the Freedom of Information Act 1982 (the FOI Act) in Rex Patrick and Department of
Defence (Freedom of information) [20191A1Cmr 19 (15 May 2019) (0AIC reference number:
MR18/00467), which provides guidance on the application of the cabinet documents exemption in
s34 of the FOI Act in relation to senior official diaries.

Critical facts
Diaries

•

Ministerial diaries are considered to be 'official documents of a minister' unless the entries come
under any of the following three categories:

o
o

•

personal documents of a minister (or departmental staff where the diary requested is from a
Departmental official)
documents of a party-political nature, or
documents held by the minister in their capacity as a local member of parliament not dealing
with the minister's portfolio responsibility.

Where entries fall within any of the above categories, it is expected that the agency or minister will
prepare an edited copy of the diary with this material redacted.

New technologies

•

Recent IC review decisions in relation to WhatsApp and Wickr focus on the issue of whether all
reasonable steps have been undertaken by the agency or minister under s 24A of the FOI Act to
locate the relevant documents. Agencies and ministers must undertake adequate searches for
documents considered to be 'official documents of a minister'. This includes undertaking searches for
the relevant documents on mobile devices, within the app itself and any other areas where copies of
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the documents may be stored, including any back-ups of the device. A record of the searches
undertaken should be made.
National Archives: General Records Authority 38
When a minister vacates their office, documents in their possession are required to be retained
under the Archives Act if the document has 'Retain as National Archives' status. Under General
Records Authority No. 38, ministerial diaries must be retained. (For a list of documents with 'Retain
as National Archives' status, please see Attachment B in Commissioner brief - Guidance regarding
new technologies and archives: D2019/001017).
Where a document does not have 'Retain as National Archives' status, the document may be
destroyed when the minimum retention period has expired and the records are no longer needed for
business purposes (usually 7 years) or when the minister leaves office, whichever is sooner.
Records Authority 38 applies to 'Ministerial records'. Ministerial records are defined as 'record[s]
made or received and kept by: (a) a minister or (b) a ministerial officer; other than a record that was
not made or received in connection with discharging the minister's ministerial responsibilities'. 'Final
versions of a minister's daily itinerary and event briefings' are categorised as Class 62496 documents
which must be retained as national archives (see page 17).

•

Change of minister during the course of an IC review
•

Section 11 of the FOI Act provides a legally enforceable right to documents of an agency (other than
an exempt document) and official documents of a minister (other than an exempt document). The
FOI Act does not apply to documents of a person in their capacity as a Member of Parliament.

•

Where a request is made naming a minister as the respondent and there is a change of minister,
generally the request continues with the new minister as the respondent. However, if the request
relates to a document that was in the possession of the previous minister, but is not in the
possession of the new minister, the document will no longer be an official document of a minister,
and will therefore not be subject to the FOI Act. When a request is made to a minister, and that
person is no longer a minister, we write to the new minister's office and seek confirmation of
whether they are in possession of the documents. If we are told the relevant documents are not in
possession of the new minister, we issue an 'Intent to Decline' letter, because the relevant
documents are no longer official documents of a minister.

Incoming Government Briefs (IGBs)
•

A common exemption applied by agencies to IGBs is the deliberative processes exemption (s 47C),
as information contained in an IGB would generally be deliberative in nature (i.e., it would likely
contain advice, opinions and recommendations for consideration by the incoming government).

•

It has been settled that IGBs play an important role in Australian Government by enabling and
facilitating a smooth transition from one government to another following an election. Due to the
role of IGBs, previous IC review and AAT decisions have accepted 'frankness and candour' claims as
factors against disclosure. However, this does not mean that all IGBs would be exempt under s 47C,
as there may be parts of the IGB that contain 'operational information' or 'purely factual material'
(s 47C(2)). Similarly, as s 47C is a conditional exemption, the relevant public interest factors must be
considered. Accordingly, each IGB must be examined and considered on its own merits.

•

The AAT decision in Dreyfus and Secretary Attorney-General's Department (Freedom of
information) [2015] AATA 962 (14 December 2015) considered an IGB prepared for the AttorneyGeneral following the 2013 election. In her decision, Justice Bennett:
•

found there were portions of the IGB that could be characterised as purely factual, which were
capable of discrete disclosure, and which ought to be disclosed
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•
•

•

accepted that other material that might be considered factual was inextricably intertwined with
deliberative material and could not sensibly be excised
in relation to the material that her Honour accepted was deliberative in nature, found that the
public interest favoured exemption rather than disclosure.

The most recent IC review decision that considered IGBs is Dan Conifer and Department of the
Prime Minister and Cabinet (No. 2) (Freedom of information) [20171 AlCmr 117 (15 November
2017). In this case the former Information Commissioner found that most of the information in the
IGB was deliberative in nature and that it would be contrary to the public interest to release it.
However the Information Commissioner identified further factual material that was not
conditionally exempt under s 47C of the FOI Act.

Possible questions
•

A number of agencies have relied on the paragraph (5.72] of the FOI Guidelines to exempt the
diaries of ministers, claiming that the diary entries contained dates of Cabinet meetings and are
therefore exempt under s 34(2). What is the Commissioner's view on the use of s 34 to refuse access
to a ministerial diary on the basis that the diary contains Cabinet meeting dates?
It will depend on the information recorded in the diary entries and whether or not they would reveal
a Cabinet deliberation or decision, the existence of which has not been officially disclosed. The FOI
Guidelines currently say that documents that refer to a Cabinet meeting date can be considered to
contain an extract from a Cabinet document under s 34(2). The Guidelines were last updated in
December 2016.
In a number of IC reviews that have been recently finalised or are currently on foot, agencies have
used the s 34 exemption (Cabinet documents) to exempt ministerial and other senior public officials'
diaries on the basis that the document contained dates of Cabinet meetings. Paragraph [5.72] of the
FOI Guidelines explain that documents that refer to a Cabinet meeting date or Cabinet document
reference number contains an extract from a Cabinet document for the purposes of s 34(2).
However, Justice Jagot in the AAT decision of Dreyfus and Attorney-General (Commonwealth of
Australia) (Freedom of information) [20151 AATA 995 explained that an entry that simply said 'Cabinet
meeting' cannot attract the operation of s 34 in any circumstance 'even by any process of the building
of a mosaic by reference to date and published announcements'. (at [55]). This approach was
followed in Rex Patrick and Department of Defence (Freedom of Information) [2019] AlCmr 19 [19]—
[20].
Notwithstanding the above, s 34(6) of the FOI Act provides that information in a document to which
s 34(1)-(3) applies is not exempt if the information is purely factual material. For example, see the
approach in Rex Patrick and Department of Defence (Freedom of information) [2019] AlCmr 19 [19]—
[24] in the context of electronic calendars. Previous IC review decisions have also expressed the view
that diary entries consist of purely factual material.
We are in the process of reviewing and updating Part 5 of the FOI Guidelines for currency.

•

Are messages sent and received through mobile applications (e.g. WhatsApp) covered by the FOI
Act?
Yes, the FOI Act provides a right of access to documents of an agency or official documents of a
minister, unless that document is an exempt document. The definition of 'document' under the FOI
Act includes a list of items that would be considered a document, which includes any other record of
information.

•

In circumstances where a request is made to a minister and that minister changes, why does the FOI
Act no longer apply to the requested document?
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This is a matter of statutory interpretation. The FOI Act provides a right of access to 'documents of an
agency' and 'official documents of a minister' unless an exemption applies. Section 4(1) of the FOI Act
explains that the term 'official document of a Minister' means documents that are:
1. In the possession of a minister in their capacity as a minister, and
2. Relates to the affairs of an agency or a Department of State.
When a request is made to a minister for documents such as the minister's diary, and if there is a
change of minister, the new minister becomes the respondent, because they are now the minister of
that particular portfolio (for further information see [2.52] of the FOI Guidelines). The FOI request or
IC review continues, but with the new minister as the respondent. In the case of the diary, if the diary
was given to the new minister by the former minister, then the diary could still be considered 'an
official document of a minister'. However, if the new minister does not have access to that document,
the diary ceases to be 'an official document of a minister', because the diary is not in the 'possession'
of the new minister (i.e., the diary is not held by the minister).
The status of an FOI request to a Minister, who is subsequently appointed to a new ministerial post
and takes documents associated with their former ministerial position with them, has not been
tested. However the definition of official document of a Minister includes 'a document that is in the
possession of a Minister, or that is in the possession of the Minister concerned ...'. The OAIC considel0
that the definition of 'official document of a minister' in s 4 only requires a document to be in the
possession of a Minister and as a result the FOI request will be unaffected.
•

Do you consider the FOI Act needs to be amended so that the FOI Act continues to apply when a
minister changes?
The National Archives of Australia issues records authorities which detail which documents must be
retained when a minister ceases to hold a ministerial post. These provide that Ministerial records (in
any form including digital) are records created or received in the course of discharging official
functions as a minister or made or received by the ministerial office in relation to those duties. In face
to face briefings with Ministers and their staff conducted in December 2018 and February 2019
National Archives encouraged Ministers to transfer archival value records to the National Archives via
the portfolio department. This is consistent with best practice where ministerial records are typically
provided to the relevant portfolio department in consultation with the Department Liaison Officer
(DLO). Any ministerial record that may be needed by an incoming minister should be made available
via the portfolio department.
The FOI Act gives a right of access to an 'official document of a minister'. Unless documents are
required to be retained as National Archives, General Records Authority No. 38 provides they can be
destroyed when the exiting minister ceases to hold a ministerial post. If the documents are retained
as National Archives, they will not be available for open access for 20 years.
It appears to be an undesirable outcome that a request for access to documents held by a minister
one day, can be refused the next day because either the documents have been destroyed by the
exiting minister, or they have been transferred to the National Archives and are subject to a 20 year
wait until the open access period begins.
Does the FOI Act apply to Incoming Government Briefs (IGBs)?
Yes, the FOI Act applies to IGBs (whether prepared for the party that formed government, or the party
that did not form government). In most cases, the IGB is held by the portfolio Department and would
be considered a 'document of an agency'.
A common exemption applied by agencies to IGBs is the deliberative processes exemption (s 47C), as
information contained in an IGB would generally be deliberative in nature (i.e., it would likely contain
advice, opinions and recommendations for consideration by the incoming government).
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It has been settled that IGBs play an important role in Australian Government by enabling and
facilitating a smooth transition from one government to another following an election. However, this
does not mean that all IGBs would be exempt under s 47C, as there may be parts of the IGB that
contain 'operational information' or 'purely factual material' (s 47C(2)). Similarly, because s 47C is a
conditional exemption, the relevant public interest factors must be considered. Accordingly, each IGB
must be examined and considered on its own merits.
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INTRODUCTION
The National Archives of Australia has developed this records authority to set out the requirements for keeping
or destroying records relating to offices of Ministers of State. These records, referred to as Ministerial records,
are the records created or received in the course of discharging official functions as a Minister or made or
received by the Ministerial office in relation to those duties. A Ministerial record that is made in the exercise of
official Ministerial duties is the property of the Commonwealth and is therefore a Commonwealth record. This
records authority does not affect the right of a Minister to retain or dispose of non-Commonwealth records,
such as those dealing with personal, party political or electorate matters, as he or she sees fit.
This records authority is based on the identification and analysis of the official business of Ministers and
Ministecial offices. It sets out those records that are part of the archival resources of the Commonwealth and
need to be retained permanently as national archives, and specifies the minimum length of time that temporary
records need to be kept. The records authority gives Ministers, their staff or agents, and the heads of
Commonwealth institutions in possession of Ministerial records permission, under the Archives Act 1983, for
the destruction of the temporary records described after the minimum retention period has expired.
This records authority is issued under section 3C and paragraph 24(2)(b) of the Archives Act 1983.
Background
The National Archives is an executive agency with statutory functions under the Archives Act 1983. These
functions include identifying and preserving the archival resources of the Commonwealth and authorising the
disposal or destruction of Commonwealth records.
Subsection 24(1) of the Archives Act 1983 prohibits the destruction or other disposal, alteration or damage, or
transfer of the custody or ownership of Commonwealth records. The prohibition does not apply to anything
done:
•

as required by any law;

•

with the permission of the National Archives or in accordance with a practice or procedure approved
by the National Archives;

•

in accordance with a normal administrative practice for the disposal of certain types of low value and
short-term records, other than a practice of a department or authority of the Commonwealth of which
the Archives has notified the department or authority that it disapproves; or

•

for the purpose of placing Commonwealth records not in the custody of the Commonwealth or of a
Commonwealth institution in the custody of the Commonwealth or of a Commonwealth institution that
is entitled to custody of the records.

It is the function of the National Archives to have the care and management of Commonwealth records that are
part of the archival resources of the Commonwealth, when they are no longer required for business purposes.
The Archives regulates public access to Commonwealth records in accordance with the Archives Act 1983. 0

APPLICATION OF THIS AUTHORITY
1. This records authority applies to those records kept by, or on behalf of, a person holding the office
of Minister that are considered to be Ministerial records. Ministerial records may be records in
any form, including any electronic form.
2. The following definitions are used in this records authority:
Agency records are records of a Commonwealth institution as defined in the Archives Act
1983, and include records of a department or a portfolio agency or body.
Commonwealth record has the same meaning as in the Archives Act 1983.
Minister or Minister of State means one of the Ministers of State for the Commonwealth as
described in section 64 of the Australian Constitution. References to Ministers and Ministers
of State also include Parliamentary Secretaries.
Ministerial office includes all members of staff employed by the Minister, including senior
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staff and ministerial advisers, contractors, agents, consultants and other officers (including
departmental liaison officers) engaged to provide advice and assistance to Ministers in the
performance of their official functions. References to Ministerial office also apply to members
of staff employed by a Parliamentary Secretary.
Ministerial record means a record made or received and kept by:

(a) a Minister; or
(b) a Ministerial office;
other than a record that was not made or received in connection with discharging the
Minister's ministerial responsibilities.
Record has the same meaning as in the Archives Act 1983.

3. The following are not Ministerial records for the purposes of this records authority:
•

Cabinet documents

This records authority does not apply to Cabinet documents as defined in the Cabinet
Handbook of the Commonwealth (as amended from time to time) — except in the case of
copies of Cabinet records that have been substantially annotated by the Minister or the
Ministerial office. Cabinet documents are Commonwealth records subject to the Archives
Act 1983. Cabinet documents must be managed in accordance with the Cabinet Handbook
or as directed by the Cabinet Secretariat, and the Archives Act 1983.
•

Agency records

This records authority does not apply to agency records. It is expected that all agency
records will be returned to the originating department or agency when no longer required,
or treated in accordance with the agency's directions.
Agency records include documents such as submissions, briefing notes, ministerial
correspondence and replies to questions prepared by agency staff that are expected to be
read by the Minister or the Minister's staff and returned to the agency with or without
annotations. They remain agency records unless they receive further action by the Minister
or the Ministerial office and are incorporated into the Minister's records or Ministerial
office recordkeeping system.
Records made or received and kept by departmental liaison officers (DLOs) stationed in
Ministerial offices are considered to be agency records and should be returned to the
relevant agency.
•

Records not made or received in connection with the Minister's ministerial responsibilities (eg
personal, party political and electorate matters).

Records that are not considered to be Ministerial records include:
o records concerning the Minister's political party, leadership, party organisation,
internal political party appointments, and caucus records that do not relate to the
discharge of official responsibilities as a Minister of State;
o correspondence from the public concerning matters that are not related to the
portfolio of the Minister;
o other correspondence not related to management of the Minister's portfolio;
o records of a Minister kept in their capacity as a Member of Parliament;
o records concerning the Minister's electorate matters; and
o records relating to private matters of the Minister (eg personal correspondence).
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However, where a particular record comprises a record of both ministerial responsibilities
and other matters, it is considered to be a Ministerial record.
4. This records authority is to be used to determine how long records must be kept by matching
records to the relevant core business and records class. Core business describes the major
responsibilities of an agency or Minister of State. A record class groups records with the same
disposal action.
•

Records that are identified as 'Retain as National Archives' will be accepted for transfer to the National
Archives for preservation.

•

Ministerial records which are not identified as 'Retain as National Archives' may be destroyed in
accordance with this records authority, without further reference to the National Archives, once the
minimum retention period has expired and the records are no longer needed for business purposes.

•

Records that have not reached the minimum retention period must be kept until they do.

5. Records should be appropriately stored, managed and preserved to ensure that the records remain
authentic and accessible, at least for their minimum retention period.
6. This records authority should be used in conjunction with other general records authorities such
as:
•

the Administrative Functions Disposal Authority (AFDA) and/or AFDA Express issued by
the National Archives to cover business processes and records common to Australian
Government agencies; and

•

General Records Authority 31 — Destruction of source or original records after
digitisation, conversion or migration.

Permission to use these and other applicable general records authorities issued by the National
Archives is granted by this authority. Where this records authority has a longer retention period
for particular records than a class in AFDA, AFDA Express or other general records authority, the
longer retention period in this records authority must be applied.
7. The normal administrative practice (NAP) provision of the Archives Act 1983 enables Ministers
or Ministerial offices to destroy certain types of records without formal authorisation. This
usually occurs where records are duplicated, facilitative or for short-term use only. NAP does not
replace arrangements in this records authority but can be used as a tool to assist in identifying
records for destruction together with this records authority and with AFDA, AFDA Express or
other general records authorities. The National Archives recommends that Ministerial offices
0
develop and implement a normal administrative practice policy. Advice and guidance on
destroying records as a normal administrative practice and on how to develop a NAP policy are
available from the National Archives' website at www.naa.gov.au.
8. Where the method of recording information changes (for example from a manual system to an
electronic system, or when information is migrated from one system to another) this records
authority can still be applied, provided the records document the same core business. The
information must be accessible for the period of time prescribed in the relevant records authority
or until the information is transferred into the custody of the National Archives.
9. Retention periods in this records authority are minimum periods. Ministers may retain records
longer if they consider that there is a need to do so, without further reference to the National
Archives. Where it is considered that accountability will be substantially compromised because a
retention period is not adequate, please contact the National Archives.
10.From time to time the National Archives will place a disposal freeze on some groups of
Commonwealth records relating to a particular topic or event which has gained prominence or
provokes controversy or is subject to a judicial hearing. While the freeze is in place no records
relating to the topic or event may be destroyed. Further information about disposal freezes and
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whether they affect the application of this records authority is available from the National
Archives website at www.naa.gov.au.
11. Despite anything in this records authority, a person must not destroy, otherwise dispose of or alter
a record if the person knows it is reasonably likely that the record may be required as evidence in:
(a) a current judicial proceeding; or
(b) a future judicial proceeding that will be commenced or will likely be commenced.
12. Records of 'Retain as National Archives' (RNA) status in this records authority have been
determined to be part of the archival resources of the Commonwealth under section 3C of the
Archives Act 1983 and should be transferred to the National Archives by arrangement when they
cease to be required for business purposes or when the Minister leaves office.
Ministerial records of archival value that are in the custody of a Commonwealth institution are
required to be transferred to the care of the National Archives in accordance with section 27 of the
Archives Act 1983. The permission of the National Archives is required where a Minister or other
person wishes to transfer the custody of Ministerial records to a person or institution other than
the Commonwealth or a Commonwealth institution.

CONTACT INFORMATION
For assistance with this authority or for advice on transfer arrangements and other information management
matters, please contact National Archives' Agency Service Centre.
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RECORDS AUTHORITY 2018/00273960

Ministers, former Ministers, and Ministerial
offices. Heads of Commonwealth institutions in
possession of Ministerial records.

Authorises arrangements for the disposal of records in
accordance with paragraph 24(2)(b) of the Archives Act 1983.
Determines records classed as 'Retain as National Archives' in
this records authority to be part of the archival resources of the
Commonwealth under section 3C of the Archives Act 1983.

All core business records relating to Ministerial Office and Portfolio
Management.

Date of issue: 25 October 2018

Authorised by

Linda Macfarlane
Assistant Director-General (A/g)
National Archives of Australia
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MINISTERIAL OFFICE AND PORTFOLIO MANAGEMENT
The business of managing the official operations and activities of Ministers of State to support and fulfil their ministerial
portfolio responsibilities and obligations as representatives of the Commonwealth. Excludes records connected with
the Minister's personal or party political activities, and electorate office records.
Note: Original portfolio agency records, such as registered files and correspondence, which have been passed to the
Minister from an agency, should be returned to the responsible agency.
The core activities include:

•

preparation of the Minister's daily itinerary and event briefings;

•

developing, implementing and reviewing Government policy and legislation relating to the portfolio;

•

drafting and progressing Bills through Parliament in accordance with the Government's legislation
program;

•

administering legislation that the Minister is responsible for, including resolving litigation in relation to
the administered legislation in which the Commonwealth is a party;

•

conducting portfolio business where the issue or matter may originate either within a portfolio or agency
and is referred to the Minister, or is dealt with directly by the Ministerial office without referral to a
portfolio or agency;

•

providing leadership and direction to portfolio agencies;

•

supporting the Minister as a member of Cabinet and a member of the Executive Council;

•

assisting the Minister in their Parliamentary role, where that role relates to the discharge of their
ministerial duties;

•

providing and receiving advice and other information, including briefings;

•

Planning and implementing administrative changes to the machinery of government, including
establishing portfolios and creating new agencies, and changing the responsibilities of a portfolio or
changing the functions of an agency within the portfolio of a Minister;

•

authorising actions and delegating powers;

•

media liaison, including dealing with media enquiries and preparing and issuing media releases;

•

monitoring media coverage of portfolio issues (eg gathering newspaper clippings, recording interviews
with the Minister);

•

establishing and managing boards and committees relating to the Minister's portfolio, including
intergovernmental committees;

•

supporting the Minister's direct involvement with Parliamentary Committees, Royal Commissions, and
Commissions of Inquiry;

•

liaising and maintaining relationships with stakeholders, including the Prime Minister, Cabinet, other
Ministers, other Members of Parliament and other Governments;

•

disseminating policy and other information to portfolio agencies and the general public;

•

establishing and maintaining relationships with professional bodies, industry and the community;

•

lobbying of the Minister by members of the community, industry or government attempting to influence
decision making;

•

advocacy efforts undertaken by the Minister on matters relating to their portfolio responsibilities;

•

community consultation, feedback and communication, including managing enquiries to the Minister and
handling public reaction to Government policies and practices;

•

negotiating, establishing and implementing agreements and contracts;
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•

preparing and presenting speeches;

•

visits by the Minister to other governments, organisations, and individuals, to inform, educate or promote
the services, operations and role of the Minister and their portfolio; and

•

arranging and attending conferences, seminars, discussion forums and workshops.

The performance of the core business is supported by general activities such as:
•

arranging trips and

visits;

•

planning, researching and reporting;

•

evaluating and reviewing; and

•

managing administrative meetings.

Cross references to AFDA Express records authority
•

For financial records supporting Ministerial office administration, use FINANCIAL MANAGEMENT.

For managing legal services, including the establishment and general management of intellectual property, use
LEGAL SERVICES.
•

For workplace health and safety issues involving Ministerial office personnel, use OCCUPATIONAL HEALTH &
SAFETY.

•

For managing Ministerial office permanent, temporary and part-time employees, as well as people working under
scholarships, traineeships, apprenticeships and similar relationships, use PERSONNEL.

•

For managing the acquisition of goods and services to support the Ministerial office, including contracting and
managing Ministerial consultants, use PROCUREMENT.

Cross references to other records authorities
•

For Cabinet documents, other than substantially annotated copies, use the Cabinet Handbook.

•

For developing and executing contracts under seal or deeds, use CONTRACTS UNDER SEAL/DEEDS.
Class no

Description of records

Disposal
action

62496

Records documenting:

Retain as
national
archives

•

Minister's input into development, implementation and review of policy
and legislation, including budgeting of new policy proposals or programs,
and detailed background information;

•

Minister's input into drafting and progressing Bills, including negotiations
and amendments required to secure support;

•

portfolio business which originated in a portfolio agency, and which has
been significantly annotated by the Minister or the Ministerial office, and
not returned to the portfolio agency;

•

portfolio business that originates in the Ministerial office without referral
to the portfolio agency, including subject files and indexes;

•

substantially annotated copies of Cabinet and Executive Council records;

•

communication and liaison with other Ministers (including the Prime
Minister), Members of Parliament, and other Governments, on matters
relating to the Minister's portfolio;

•

deliberations, decision making and actions on matters relating to the
Minister exercising their statutory responsibilities with respect to their
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Class no

Disposal
action

Description of records
portfolio, including appointments, terminations and exercise of
discretionary powers;
•

machinery of government changes to or within the Minister's portfolio;

•

official assignments from the Prime Minister outside the Minister's
portfolio;

•

involvement of the Minister in Parliamentary Committees, Royal
Commissions or inquiries where the Minister has been a member, was
required to give evidence or had any other association, including the
making of formal submissions. Excludes Class A Parliamentary
Committee records (see Archives (Records of Parliament) Regulations
1995);

•

establishment or interaction with boards and committees in the
Minister's portfolio, and Ministerial office committees established to
formulate policy and determine major Ministerial programs. Includes
advice received;

•

involvement in Ministerial Councils and similar forums;

•

briefings or papers created by the Ministerial office or portfolio agency,
or received from other Ministers, concerning portfolio specific or whole
of government issues that are significant or controversial. Includes all
briefs to the Prime Minister and briefings prepared for parliamentary
question time or for meetings with stakeholder groups;

•

correspondence with members of the public or organisations where the
matter receives considerable investigation and a specific response.
Excludes correspondence concerning matters of a routine nature or
referred to another Minister for action and receiving no further action;

•

summary records such as registers, indexes and datasets (eg register of
correspondence);

•

enquiries or public reaction resulting in reversal of a government
decision;

•

lobbying of the Minister, or advocacy by the Minister, in relation to their
portfolio responsibilities where the matter is of national significance,
controversial or of considerable public interest, or the lobbying results in
new or amended legislation or changes to Government decisions or
policy positions. Includes petitions;

•

allocation of grant funding. Includes registers of applications;

•

negotiation and development of agreements, joint ventures and
contracts by the Minister or relating to the Minister's portfolio
responsibilities, where: the matters are of national significance with far
reaching social, political or economic implications; are controversial or
attract substantial public interest; result in a significant impact on the
operations of the portfolio; or involve a substantial funding commitment
by the Government. Includes intergovernmental agreements;

•

industrial agreements or awards, where the Ministerial office has
substantial input;

•

litigation specific to the Minister's portfolio which relates to matters that
are precedent-setting, generate substantial public interest or
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Class no

Disposal
action

Description of records
controversy, or result in substantial changes to portfolio agency policy
and procedures;

62497

•

legal advice or opinions received by the Minister;

•

final versions of Minister's daily itinerary and event briefings;

•

final versions of speeches presented by the Minister;

•

collection of photographs, images or videos relating to the Minister's
role;

•

events, celebrations, ceremonies and social functions attended by the
Minister, or their representative, or hosted by the Minister, that are of
state-wide, national or international significance or organised to mark
major anniversaries of significant events. Includes programs, invitations,
and photographs;

•

receiving visits from dignitaries or high-level delegations in connection
with matters relating to the Minister's portfolio responsibilities;

•

visits by the Minister, including overseas visits, which are of national
significance or generate public interest or controversy;

•

appreciations, congratulations and condolences relating to prominent
citizens and foreign leaders;

•

final versions of media releases or statements by the Minister, and
recordings or transcripts of interviews with the Minister;

•

communication and interaction via social media platforms with
stakeholders, including the general public, by the Minister or the
Ministerial office, where: communications are conducted via the official
social media accounts of the Minister or the Ministerial office; or,
communications are created or received using other social media
accounts (including the Minister's personal social media accounts) but
relate to discharging their official functions and responsibilities as a
Minister, or which are made or received by the Ministerial office in
relation to those duties;

•

master versions of publications originating from the Minister's Office;

•

delegations and authorisations, including registers of delegations;

•

ministerial diaries or appointment books; and

•

Freedom of Information (Fol) cases that are precedent-setting or
generate substantial public interest. Includes withheld and amended
documents.

Records documenting:
•

Ministerial office and portfolio management activities, other than those
covered in class 62496.
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Australian Government

Office of the Australian Information Commissioner

Commissioner brief
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Executive Member:

Rocelle Ago, Assistant Commissioner - Dispute Resolution
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Raewyn Harlock, Director (Acting) - FOI

Through:
To:

Angelene Falk, Australian Information Commissioner

Copies:

Elizabeth Hampton, Deputy Commissioner

File ref:

D2020/002011

Date:

5 February 2020

Subject:

Background issues - PJCIS appearance 7 February 2020

Purpose and timing
To provide the information Commissioner with background for her appearance before the
Parliamentary Joint Committee on Intelligence and Security on Friday 7 February 2020.

Issues
1. The cabinet document exemption in s 34; elements, IC review, application to reports
about ministerial standards, and the 0A1C's policy for expediting IC reviews.
2.

Investigations of ministerial conduct.

3.

Deliberative processes - the exception in s 47C(3).

4.

Suggestions for FOI reform.

5.

Public statements/comments or submissions about the Commonwealth integrity
Commission.

1. Section 34 - cabinet documents
Elements
For a document to be exempt under the cabinet documents exemption in s 34 of the FOI Act
it must:
•

have been submitted to Cabinet for its consideration, or is or was proposed by a minister
to be submitted and been brought into existence for the dominant purpose of
submission for consideration by the Cabinet; or

•

be an official record of Cabinet; or
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•

have been bought into existence for the dominant purpose of briefing a minister on a
document to which the first dot point applies; or

•

be a draft of one of the above documents.

Could a report into ministerial standards be exempt from disclosure under s 34?
For a document to be exempt from disclosure under s 34 of the FOI Act it would need to have
been brought into existence for the dominant purpose of being considered by Cabinet, with
an intention that it would be submitted to Cabinet.
Parts 5.55 - 5.78 of the FOI Guidelines provide further assistance in applying s 34 of the
FOI Act. This guidance is extracted at Attachment A.
IC review of documents claimed to be exempt under s 34
IC review is a merit review process, in which the Information Commissioner makes the
correct or preferable decision at the time of decision. IC review is intended to be informal,
non-adversarial and timely.
In conducting an IC review, the Information Commissioner may require an agency to
produce a document claimed to be exempt. However the Information Commissioner can
only require production of a document claimed to be exempt under s 34 if she is not satisfied
by affidavit or other evidence that the document is exempt.
This means that the Information Commissioner must consider all evidence before her,
including the original decision and any further evidence provided to support the claim that
s 34 applies. Only if she is not satisfied on the basis of this evidence can the documents be
required to be produced for the purpose of conducting the IC review.
Expediting applications for IC review
During an IC review, the Information Commissioner can exercise powers to expedite an IC
review on request (see paragraph 17 of the FOI Regulatory Action Policy).
The factors the Information Commissioner will consider when deciding whether to expedite
an IC review are set out in part 10.24 of the FOI Guidelines:
10.24 The information Commissioner may decide to expedite the conduct of an IC review
application in response to a request from the IC review applicant or as a result of
identifying individual applications that involve factors that are outlined below. When
considering whether to expedite an IC review 'application, the Information
Commissioner may have regard to any of the following factors:
•

whether expedition would best facilitate and prompt public access to information.
For example, this factor may be relevant where the application for icy review may
delay therefore why applicant from accessing documents found not to be exempt.
This may be relevant where an affected third-party applies for icy review of an
access grant decision bracket under section 50 4M) and therefore why applicant's
access to the documents in dispute is delayed because of the icy review application

•

whether expedition would best facilitate public access to information at the lowest
reasonable cost. For example it is relevant to consider whether:

•

-

an IC review decision in the matter would address a novel issue an IC review
decision in the matter would resolve issues raised in a number of other related
IC review applications which may result in the resolution of other IC review
applications at the lowest reasonable cost, and

-

whether it is administratively more efficient and timely to consider related icy
review applications or applications that raise similar issues together

the objects of the FOI Act
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•

2.

any other factors the information Commissioner considers relevant in the
circumstances

Investigations of Ministerial conduct

The Prime Minister has issued a 'Statement of Ministerial Standards'. The Statement is
principles based and is not a complete list of rules.
Relevantly, the Statement provides:
7.

Implementation

7.1. Ministers must accept that it is for the Prime Minister to decide whether and
when a Minister should stand aside if that Minister becomes the subject of
an official investigation of alleged illegal or improper conduct.
7.2.
7.3. Where an allegation involving improper conduct of a significant kind,
including a breach of these Standards, is made against a Minister (including
the Prime Minister) the Prime Minister may refer the matter to an
appropriate independent authority for investigation and/or advice.
7.4. The Prime Minister may seek advice from the Secretary of the Department
of the Prime Minister and Cabinet on any of the matters within these
Standards, at any time. In providing such advice the Secretary of the
Department of the Prime Minister and Cabinet may, as required, seek
professional advice.
7.5. Advice received by the Prime Minister from the Secretary of the
Department of the Prime Minister and Cabinet may be made public by the
Prime Minister, subject to proper considerations of privacy.
Under the Ministerial Standards, the Prime Minister may seek advice from the Secretary of
the Department of the Prime Minister and Cabinet about whether Ministerial standards have
been breached,
3. Section 47C(3) — Exceptions to the application of s 47C
Relevantly, s 47C(3) provides that s 47C does not apply to `... the record of, or a formal
statement of the reasons for, a final decision given in the exercise of a power or of an
adjudicative function.'
The FOI Guidelines do not provide any guidance on s 47C(3).
'Adjudicate' is variously defined as 'to make a formal judgement on a disputed matter', 'act as
a judge in a competition', 'pronounce or declare judicially' and 'the legal process by which an
arbiter or judge reviews evidence and argumentation, including legal reasoning set forth by
opposing parties or litigants to come to a decision which determines rights and obligations
between the parties involved'.
In relation to advice sought by the Prime Minister under paragraph 7.4, it is arguable that this
is advice and not a record of, or a formal statement of reasons for, a final decision. As a
result, s 47C(3) would not apply and an exemption under s 47C could be claimed.
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Attachment C: Proposals for change to the Australian information Commissioner Act and
FOI Act
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Attachment A
34

Cabinet documents

General rules
(1)

A document is an exempt document if:
(a)

both of the following are satisfied:
(i)

it has been submitted to the Cabinet for its consideration, or is or was
proposed by a Minister to be so submitted;

(ii) it was brought into existence for the dominant purpose of submission for
consideration by the Cabinet; or
(b) it is an official record of the Cabinet; or
(c) it was brought into existence for the dominant purpose of briefing a Minister on
a document to which paragraph (a) applies; or
(d) it is a draft of a document to which paragraph (a), (b) or (c) applies.
(2)

A document is an exempt document to the extent that it is a copy or part of, or
contains an extract from, a document to which subsection (1) applies.

(3)

A document is an exempt document to the extent that it contains information the
disclosure of which would reveal a Cabinet deliberation or decision, unless the
existence of the deliberation or decision has been officially disclosed.

Exceptions
(4)

A document is not an exempt document only because it is attached to a document to
which subsection (1), (2) or (3) applies.
Note:

However, the attachment itself may be an exempt document.

(5)

A document by which a decision of the Cabinet is officially published is not an exempt
document.

(6)

Information in a document to which subsection (1), (2) or (3) applies is not exempt
matter because of this section if the information consists of purely factual material,
unless:
(a)

the disclosure of the information would reveal a Cabinet deliberation or
decision; and

(b)

the existence of the deliberation or decision has not been officially disclosed.

OAIC
6

oaic.gov.au

FOIREQ20/00058 201

Attachment B
Extract from FOI Guidelines — Cabinet Documents
Cabinet documents (s 34)
5.55
The Cabinet exemption in s 34 of the FOI Act is designed to protect the
confidentiality of the Cabinet process and to ensure that the principle of collective
ministerial responsibility (fundamental to the Cabinet system) is not undermined. Like the
other exemptions in Division 2 of Part IV, this exemption is not subject to the public interest
test. The public interest is implicit in the purpose of the exemption itself.
5.56
'Cabinet' fors 34 purposes means the Cabinet and Cabinet committees (see the
definition of Cabinet in s 4(1)). It does not include informal meetings of ministers outside the
Cabinet. In any case of doubt as to whether a body is a Cabinet committee, agencies should
consult the Department of the Prime Minister and Cabinet (DPMC).
5.57
Agencies should refer to the Cabinet Handbook issued by DPMC for guidance about
Cabinet processes and the underlying principles of the Cabinet system.F441 DPMC asks that
agencies consult the DPMC FOI Coordinator on any Cabinet-related material identified as
being within the scope of an FOI request.
5.58
Cabinet notebooks are expressly excluded from the operation of the FOI Act (see
definition of 'document' in s 4(1)).
Documents included in exemption
5.59
a.

The Cabinet exemption applies to the following classes of documents:
Cabinet submissions that:
i.
ii.
iii.

have been submitted to Cabinet; or
are proposed for submission to Cabinet; or
were proposed to be submitted but were in fact never submitted and were
brought into existence for the dominant purpose of submission for the
consideration of Cabinet (s 34(1)(a))

b. official records of the Cabinet (s 34(1)(b))
c.

documents prepared for the dominant purpose of briefing a minister on a Cabinet
submission (s 34(1)(c))

d. drafts of a Cabinet submission, official records of the Cabinet or a briefing prepared
fora minister on a Cabinet submission (s 34(1)(d))
5.60
The exemption also applies to full or partial copies of the categories of documents
listed at [5.59] above as well as a document that contains an extract from those categories (s
34(2)).
5.61
Any document containing information which, if disclosed, would reveal Cabinet
deliberations or a decision is exempt unless the deliberation or decision has been officially
disclosed (s 34(3)). The words 'officially disclosed' are not defined in the FOI Act and should
be given their ordinary meaning. A key element is the official character of the disclosure.
Disclosure will commonly be as a result of specific authorisation by the Cabinet itself, and
may be undertaken by the Prime Minister, the Cabinet Secretary or a responsible minister.
An announcement made in confidence to a limited audience is not an official disclosure for
this purpose. The MT has explained that the qualification in s 34(3) does not come into play
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if the deliberation or decision has been officially disclosed. Rather, it comes into play when
the existence of the deliberation or decision has been officially disclosed.1451
5.62
Agencies should also be aware that there is no requirement to provide access to an
edited copy of a document that is exempt under s 34(1). Such a document is exempt because
of what it is: a Cabinet submission, an official record of the Cabinet, or one of the other
prescribed document types in s 34(1). The edited copy would still be of the same type as the
original document, and still exempt.1461 However, the exemptions under ss 34(2) and 34(3)
are different. For those exemptions, the document is exempt only 'to the extent that' it
satisfies the requirements of the provision. This means that it will often be possible to edit a
copy of the document so that access to that edited copy would be required to be given.1471
Documents excluded from exemption
5.63

There are three exceptions or qualifications to the Cabinet exemption under s 34:

•

a document is not exempt merely because it is attached to a Cabinet submission,
record or briefing (s 34(4))

•

the document by which a Cabinet decision is officially published is not itself exempt
(s 34(5))

•

purely factual material in a Cabinet submission, record or briefing is not exempt
unless its disclosure would reveal a Cabinet deliberation or decision and the decision
has not been officially disclosed (s 34(6))

Documents created for the dominant purpose of submission to Cabinet
5.64 To be exempt under s 34(1)(a), a document must have been created for the dominant
purpose of being submitted for Cabinet's consideration and must have actually been
submitted or have been proposed by a sponsoring minister to be submitted. Documents in
this class may be Cabinet submissions or attachments to Cabinet submissions.
5.65
For example, if, at the time a report is brought into existence there was no purpose of
submitting it to Cabinet, but it is later decided to submit it to Cabinet, the report will not be
covered by s 34(1)(a) because it will not have been brought into existence for the dominant
purpose of submission to the Cabinet. It may, however, still be exempt under s34(3) if its
disclosure would reveal a Cabinet deliberation or decision.
5.66
The use of the word 'consideration' rather than 'deliberation' ins 34(1)(a) indicates
that the Cabinet exemption extends to a document prepared simply to inform Cabinet, the
contents of which are intended merely to be noted by Cabinet.[48]
Whether a document has been prepared for the dominant purpose of submission to
5.67
Cabinet is a question of fact. The relevant time for determining the purpose is the time the
document was created.F491
Official record of the Cabinet
The term 'official record of the Cabinet' in s 34(1)(b) is not defined. The document
5.68
must be an official record of the Cabinet itself, such as a Cabinet Minute. A document must
relate, tell or set down matters concerning Cabinet and its functions in a form that is meant
to preserve that relating, telling or setting down for an appreciable time.[50] DPMC asks that
agencies consult the DPMC FOI Coordinator when deciding whether a document is an official
record of the Cabinet (see [5.57] above).
Cabinet briefings
5.69
A document that is brought into existence for the dominant purpose of briefing a
minister on a submission to Cabinet within the meaning of s 34(1)(a) is an exempt document
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(s 34(1)(c)). The briefing purpose must have been the dominant purpose at the time of the
document's creation.
Draft Cabinet documents
5.70
Section 34(1)(d) provides that a draft of a Cabinet submission, an official record of
the Cabinet or a Cabinet briefing is exempt.
Copies and extracts
5.71
A document is exempt from disclosure to the extent that it contains a copy or part of
or an extract from a document that is, itself, exempt from disclosure for one of the reasons
specified in s 34(1) (see s 34(2)). In practice, this means a document that comprises or
contains a copy of, part of, or an extract from a Cabinet submission, a Cabinet briefing or an
official record of the Cabinet. A copy or extract should be a quotation from, or exact
reproduction of, the Cabinet submission, official record of the Cabinet or the Cabinet
briefing.
5.72
A document that refers to a Cabinet meeting date or Cabinet document reference
number contains an extract from a Cabinet document for the purposes for s34(2). It may
therefore be deleted from an edited copy of the document where this is reasonably
practicable (s 22). Although such information is generally not sensitive, s 34 does not require
that the decision maker be satisfied that disclosure would cause damage. It is enough that
the document in question quotes any information from a document described in s 34(1).[511
5.73
It is important to note that coordination comments merit special attention. Normal
practice is that such comments are drafted separately from the submission to which they
relate, by the agencies making the comments. Agencies' coordination comments are then
incorporated into the submission which is submitted to Cabinet for consideration. The MT
has held that a document comprising a copy of coordination comments which were later
incorporated into a Cabinet submission was exempt under the previous version of s34(2) on
the basis that it was an extract from the minister's Cabinet submission.152]
Documents disclosing a deliberation or decision of Cabinet
5.74
Section 34(3) exempts documents to the extent that their disclosure would reveal
any deliberation or decision of the Cabinet unless the existence of the deliberation or
decision has been officially disclosed (`officially disclosed' is discussed below at [5.78]).
5.75
'Deliberation' in this context has been interpreted as active debate in Cabinet, or its
weighing up of alternatives, with a view to reaching a decision on a matter (but not
necessarily arriving at one). In Re Toomer, Deputy President ,Forgie analysed earlier
consideration of 'deliberation' and concluded:
Taking its [Cabinet's] deliberations first, this means that information that is in documentary
form and that discloses that Cabinet has considered or discussed a matter, exchanged
information about a matter or discussed strategies. In short, its deliberations are its thinking
processes, be they directed to gathering information, analysing information or discussing
strategies. They remain its deliberations whether or not a decision is reached. [Cabinet's]
decisions are its conclusions as to the courses of action that it adopts be they conclusions as
to its final strategy on a matter or its conclusions as to the manner in which a matter is to
proceed.1531
Purely factual material
5.76 Section 34(6) provides that, in a document to which ss 34(1), 34(2) or 34(3) applies,
information is not exempt if it is purely factual material unless:
a. the disclosure of the information would reveal any deliberation or decision of the
Cabinet, and
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b. the fact of that deliberation or decision has not been officially disclosed
Purely factual material includes material such as statistical data, surveys and factual
5.77
studies. A conclusion involving opinion or judgement is not purely factual material. For
example, a projection or prediction of a future event would not usually be considered purely
factual.f54.1
'Officially disclosed'
5.78
The Cabinet exemption twice refers to a deliberation or decision of the Cabinet being
'officially disclosed': ss 34(3) and 34(6)(b). This can refer to disclosure by an oral as well as a
written statement — for example, an oral announcement by a minister about a Cabinet
decision.f551The disclosure may be a general public disclosure (for example, a statement in
a consultation paper published on a Departmental website)1561 or a disclosure to a limited
audience on the understanding that it is not a confidential communication.1571The
disclosure must be 'official' — for example, authorised by Cabinet or made by a person (such
as a minister) acting within the scope of their role or functions.
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Brenton Attard
From:
Sent:
To:
Subject:

Raewyn Harlock
Tuesday, 3 March 2020 5:36 PM
Brenton Attard
FW: Advice on transferring ministerial records [SEC=OFFICIAL]

Security Classification:
OFFICIAL

Angelene did not ask for this but in case it is useful - this is the advice I received from NAA about how ministerial
documents should be handled when a minister ceases to hold a ministerial post.
From: Karuna Bhoday <karuna.bhoday@naa.gov.au>
Sent: Monday, 24 February 2020 4:12 PM
To: Raewyn Harlock <raewyn.harlock@oaic.gov.au>
Cc: Linda Macfarlane <Linda.Macfarlane@naa.gov.au>
( Subject: Advice on transferring ministerial records [SEC=OFFICIAL]
CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you recognise
the sender and know the content is safe.

OFFICIAL
Good afternoon Raewyn,
Linda Macfarlane has asked me to respond to your query regarding whether the National Archives of Australia
provides any advice on ministers' need to return records to the Department when leaving office.
Our advice to ministers is available on APH dedicated pages on our website. It describes what are Commonwealth
records including those created by ministers and provides references to the following:
General Records Authority 38 (GRA 38) Ministers of State:

(

•

provides permission to destroy temporary records described in the authority after the minimum retention
period has expired; and

•

identifies that records of 'Retain as national archives' (RNA) status that have been determined to be part of
the archival resources of the Commonwealth under section 3C of the Archives Act 1983 should be
transferred to the National Archives when they cease to be required for business purposes or when the

Minister leaves office (application note 12).
Note that the introduction and detailed application notes of GRA 38 provide advice in support of the above points.
The supporting quick reference guides on using GRA 38 provides advice that Ministers cannot dispose (transfer,
remove or destroy) records created in the course of their official duties (under 'Important points to remember') and
states:
"Regardless of the retention period in the authority, you must not destroy, otherwise dispose of, or alter a record
when leaving office, or if you know it is reasonably likely that it may be required as evidence in a current or future
judicial proceeding."
The section on 'what records does this apply to' also clarifies that it applies to all records created by a Minister in the
course of their official duties:
"GRA 38 applies to records kept by, or on behalf of, a Commonwealth minister of state (including prime ministers
and parliamentary secretaries) that are considered to be ministerial records. Ministerial records (in any form
1
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including digital) are records created or received in the course of discharging official functions as a minister or made
or received by the ministerial office in relation to those duties. A ministerial record is a Commonwealth record
subject to the Archives Act 1983."
We have also published a quick reference guide on managing information which provides general information on
creating, capturing, keeping and destroying ministerial records. It reinforces that GRA 38 provides authorisation for
records to be transferred to the National Archives and permits the destruction of temporary records once they have
been kept for the required periods. It also provides advice on what to do when a minister leaves office including
making arrangements to transfer ministerial records to the department.
Ministerial records of archival value in the possession of a Commonwealth institution are required to be transferred
to the care of the National Archives of Australia in accordance with section 27 of the Archives Act 1983.
Our advice to Ministers in face-to-face briefing sessions we conducted in December 2018 and February 2019
supported the above and encouraged Ministers to transfer archival value records to the National Archives via the
portfolio department. This is consistent with best practice where ministerial records are typically provided to the
relevant portfolio department in consultation with the Department Liaison Officer (DLO). Any ministerial record
that maybe needed by an incoming minister should be made available via the portfolio department.
lam happy to discuss.
Kind regards,
Karuna

Karuna Bhoday
Assistant Director
Agency Engagement
t +61 3 9881 6848
e karuna.bhodavnaa.ciov.au
31 Vision Drive, East Burwood VIC 3151
PO Box 8005, Burwood Heights VIC 3151 I naa.gov.au
NATIONAL ARCHIVES Ofr AVSTRAL/A

We acknowledge and pay our respects to the traditional custodians of this land and celebrate their
ongoing culture and contribution to society.

OFFICIAL
If you have received this transmission in error please notify us immediately by return e-mail and delete all copies.
If this e-mail or any attachments have been sent to you in error, that error does not constitute waiver of any
confidentiality, privilege or copyright in respect of information in the e-mail or attachments.
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Commissioner brief: Public servants names and contact
details
Key messages

•

On 1 July 2019, the OAIC published a discussion paper on the disclosure of public
servants' names and contact details in response to FOI requests. The consultation
was initially for four weeks (ending 26 July), however it was extended until
9 August 2019 at the request of interested parties.

•

The purpose of the consultation was to canvass views on the issues raised in the
paper and to consider whether there is evidence to support change to the FOI
Guidelines.

•

The OAIC received 51 submissions; 34 from Australian Government agencies, nine
from individuals, six from other Information Commissioners/Ombudsmen and
two from organisations (OpenAustralian Foundation and the CPSU).

•

The OAIC is has considered the submissions in the context of a broader review of
the FOI Guidelines and will shortly issue a position paper outlining the 0A1C's
approach to this issue.

Critical facts

•

On 1 July 2019, the OAIC published a discussion paper 'Disclosure of public
servants' names and contact details' on the OAIC website.

•

The purpose of the discussion paper was twofold: to provide greater awareness
of the guidance and decisions regarding disclosure of public servants' names and
contact details, including when they may be released and when they may be
exempt, and also to explore agency concerns and practices. The paper asked
interested parties to respond to the issues and posed a series of questions to
help frame their responses. (See Attachment A)

•

To publicise the consultation, the OAIC contacted Australian Government
agencies with open IC reviews, members of the Association of Information
Access Commissioners, organisations, academics and individuals interested in
information access and administrative law.

•

To engage members of the public who might not otherwise be aware of the
consultation, we used social media (Twitter, Facebook and Linkedln) over a fourweek period. Further interest was generated following articles published in the
Canberra Times.

•

The initial four week consultation period (ending 26 July 2019) was extended by
two weeks as the result of a number of interested parties seeking further time to
respond.

•

The OAIC received 51 submissions; 34 from Australian government agencies, nine
from individuals, six from other Information Commissioners/Ombudsmen
(Information Commissioners from Victoria, Queensland, New South Wales and
Western Australia and Ombudsmen from South Australia and New Zealand) and
two from organisations (OpenAustralian Foundation and the CPSU).
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•

The APSC made a detailed submission after consulting agencies on a draft. The
majority of agencies who made submissions expressed support for the APSC's
position. (The APSC submission is at Attachment B.)

•

Many agency submissions highlighted work health and safety concerns with the
disclosure of public servants' names and contact details, in the context of a
digital environment where members of the public can publish this information
online. Examples of harassment and abuse were provided, some of which were
not the result of disclosure in response to an FOI request. Agencies argue it is not
reasonable to disclose the names and contact details of APS staff below SES level
and that disclosure does not further the objects of the FOI Act. Some agencies
highlighted the impact on agency operations when this information is disclosed,
allowing members of the public to circumvent existing contact channels (e.g.,
enquiry lines). Some agencies say further guidance is needed about what 'special
circumstances' would make disclosure unreasonable when considering the
personal privacy exemption in s 47F.

•

Three agencies submitted that they include the names and contact details of
their staff when releasing documents in response to FOI requests and this has
not caused any issues work health and safety issues for them.

•

Generally, members of the public support greater disclosure of government held
information, including public servants' personal information. Some submissions
support the Information Commissioner's current position in relation to the
personal privacy exemption in s 47F, as expressed at Part 6.153 of the FOI
Guidelines ('Where public servants' personal information is included in a
document because of their usual duties or responsibilities, it would not be
unreasonable to disclose unless special circumstances existed. This is because the
information would reveal only that the public servant was performing their public
duties.')

•

The OAIC has considered the submissions and is developing a position paper
which will be published prior to review of the FOI Guidelines in relation to the
application of sections 22 (relevance), 47E(c) (management of personnel), 47E(d)
(agency operations) and 47F (personal privacy).

•

The OAIC is considering whether work health and safety issues raised by agencies
in their submissions are best addressed under the public interest conditional
exemption in s 47E(c) (which applies when disclosure of a document under the
FOI Act would, or could reasonably be expected to have a substantial adverse
effect on the management of personnel by the Commonwealth or by an agency).

Possible questions

•

The consultation closed on 9 August, why have you not yet decided your
position on this issue?
We received a large number of submissions which require careful review and
consideration. Some of the issues raised are broader than disclosure in response
to FOI requests; requiring a whole of government approach. Deciding on a way
forward requires balancing a number of competing factors; promoting a
democratic and accountable government and the right of the public to access
government held information with personal privacy and work health and safety
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considerations. We will review the FOI Guidelines in light of the submissions to
identify whether providing practical examples will assist agencies navigate this
difficult area.
•

Do you support the view of the APSC that there is a distinction between SES and
APS staff?

•

It is apparent from agency submissions that disclosure of public servants'
names and contact details is an issue with wider significance for the public
sector than simply FOI requests. Have you discussed this issue with the
Australian Public Service Commissioner?
I will engage with the Australian Public Service Commissioner in relation to this
issue.

Key dates

•

1 July 2019 — discussion paper published

•

26 July 2019 — original closure date for submissions

•

9 August 2019 — extended closure date

•

20 August 2019 — date last submission received

•

16 September 2019 — submissions published on OAIC website
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Attachment A

Disclosure of public servants' names and
contact details
Discussion paper
July 2019

Summary
The Office of the Australian Information Commissioner (0AIC) is aware of agency concerns
about the disclosure of public servants' names and contact details in the context of FOI
requests, both in response to FOI requests and when requests are being processed.
The purpose of this discussion paper is twofold; firstly to provide greater awareness of the
relevant guidance and decisions regarding the disclosure of public servants' names and
contact details, including the circumstances in which public servants' names and contact
details may be released or published in response to an FOI request and when they may be
exempt from disclosure. Secondly, this discussion paper also seeks to explore agency
concerns and practices in relation to this issue.
It is not the intention of this discussion paper to explore the legal requirements for the name
and designation of a decision maker to be stated in a notice of decision (ss 26(1)(b) and
29(9)) or the name and contact details in a request consultation notice (s 24AB(2)(c) and (d)).
Rather, this paper focusses on the circumstances in which public servants' names and
contact details are included in the documents at issue, and the FOI Act provisions that
agencies have relied on to withhold this information from disclosure — namely ss 22
(relevance), 47E(c) (substantial adverse effect on the management or assessment of
personnel), 47E(d) (substantial adverse effect on agency operations) and 47F (personal
privacy).
In seeking to further explore this issue, we invite you to comment on your experience as an
FOI practitioner, or as someone who has sought access to information from an Australian
Government agency or minister. To assist you to do this, at the end of this paper we have
posed a series of questions to explore the issues and have provided information about how
you can submit your comments.
The information gathered as part of this consultation will be used to consider whether the
FOI Guidelines provide sufficient and appropriate guidance for agencies and ministers in
relation to the disclosure of the names and contact details of public servants in the current
information access landscape.
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Background
Public servants' names and contact details may be in a wide range of documents generated
and held by Australian government agencies. Usually this is because the public servant was
involved, to some degree or extent, with the work which is the subject of the documents.'
It has long been considered that in general, disclosure of public servants' names in response
to an FOI request would not be unreasonable. Such disclosure forms part of the system of
accountability and transparency of government actions and decision making.
Freedom of Information Memorandum No. 94 (dated June 1994)2 states:
12 ... It was not Parliament's intention to provide anonymity for public officials each
time one of them is mentioned in a file. That would be contrary to the stated aims of
the FOI Act and would not assist in promoting openness or accountability.
Further, in relation to consultation, Memorandum No. 94 states [emphasis added]:
21. One major example of circumstances which would be relevant [to the need to
consult under s 27A] is where the name of an official appears in a document in the
normal course of the official's duties. There is no personal privacy interest in that
information, and there is no need to consult with officials in such circumstances. The
situation would be different, however, where the information related to something
in which there may be some real privacy concern, such as work performance
information concerning an individual official, or information relating to alleged
disciplinary offences or sexual harassment. Other information relating to an official
may be entirely private in nature, such as information relating to the official's
entitlement to bereavement leave because of the death of a close relative...
The 0A1C's view, as expressed in the FOI Guidelines, is that it would not be unreasonable to
disclose public servants' personal information unless special circumstances exist:
6.153 Where public servants' personal information is included in a document because of
their usual duties or responsibilities, it would not be unreasonable to disclose unless
special circumstances existed. This is because the information would reveal only that
the public servant was performing their public duties. Such information may often
also be publicly available, such as on an agency website.
The FOI Guidelines recognise that in some circumstances disclosure of public servants'
personal information, including their names, may be unreasonable:
6.154 When considering whether it would be unreasonable to disclose the names of public
servants, there is no basis under the FOI Act for agencies to start from the position
that the classification level of a departmental officer determines whether his or her
name would be unreasonable to disclose. In seeking to claim the exemption an
agency needs to identify the special circumstances which exist rather than start from
the assumption that such information is exempt. [Emphasis added]

Part 6.157 of the FOI Guidelines distinguishes between this kind of personal information and personal
information that does not relate to the public servant's usual duties and responsibilities. For example, if a
document contains information about an individual's disposition or private characteristics, such as the
reasons a public servant has applied for personal leave, information about their performance
management or whether they were unsuccessful in a recruitment process. This kind of personal
information is not the subject of this issues paper.
2

Freedom of Information Memorandums were issued by the Attorney-General's Department and provided
guidance to Australian government agencies in exercising powers and discharging functions under the
FOI Act.
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6.155 In Maurice Blackburn Lawyers and Department of Immigration and Border Protection
[2015] AlCmr 85, where the agency raised the concern that disclosure would affect
the personal safety of its officers, the Information Commissioner said that there is no
apparent logical basis for distinguishing between the disclosure of SES officers and
other officers' names, particularly where the purported concern is that disclosure
could affect personal safety.
6.156 A document may, however be exempt for another reason, for example, where
disclosure would, or could reasonably be expected to, endanger the life or physical
safety of any person (s 37(1)(c)). In addition, where an individual has a propensity to
pursue matters obsessively and there is no need for them to contact a particular
public servant in the future, disclosure of the public servant's name may be
unreasonable.

Decisions: Commonwealth and other jurisdictions
There have been various decisions made by the Administrative Appeals Tribunal (AAT) and
former and current Information, FOI and Privacy Commissioners regarding the disclosure of
the names and contact details of public servants. These decisions discuss the relevant
legislative tests and the submissions provided by agencies to demonstrate why such
information should exempt. In cases where agencies have claimed that names and contact
details are conditionally exempt, this requires first, consideration as to whether the relevant
exemption has been made out, and second, whether disclosure would be contrary to the
public interest.
In the context of Information Commissioner (IC) reviews, s 55D of the FOI Act provides that
the agency or Minister bears the onus of establishing that an FOI decision is justified or that
the Information Commissioner should give a decision adverse to the IC review applicant.
When making an IC review decision, the Information Commissioner relies on agencies
making submissions' and providing evidence to establish that special circumstances exist
(such that it would be unreasonable to disclose public servants' personal information), or
that disclosure would have a substantial adverse effect on the proper and efficient conduct
of agency operations or on the management or assessment of personnel by the
Commonwealth or by an agency, and that disclosure would be contrary to the public
interest.
The table at Attachment A to this paper highlights the approach taken by the MT and the
Information Commissioners when considering whether it would be unreasonable to disclose
public servants' personal information.
The table at Attachment B summarises decisions from other relevant jurisdictions regarding
the disclosure of public servants' names. Although caution is required when considering
cases from other jurisdictions, the principles articulated are consistent with the approach
adopted by the OAIC despite these legislative differences.

Consultation Questions
The OAIC seeks comment on the issues raised in this paper.
Please provide examples of the situations or circumstances you describe in your
submissions. To assist you frame your response, you may wish to consider the following
questions.

3

See Part 10 of the FOI Guidelines and 'Direction as to certain procedures to be followed in IC reviews'.
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For agencies:
1.

Does your agency have concerns about releasing the names and contact details of
staff in response to FOI requests? If so, what are your concerns? Has your agency
experienced any specific work health and safety issues as a result of a person's name
or contact details being released in response to an FOI request?

2.

Have your agency's views on this issue changed over time? If so, please describe any
factors that have affected your agency's approach, including technological,
environmental or legal factors.

3.

Does your agency advise staff, including contractors undertaking functions on behalf
of the agency, that names and contact details may be released in response to an FOI
request as part of your agency's training and induction programs?

4.

How do you balance work health and safety considerations with the objects of the
FOI Act, which include increasing public participation in Government processes with
a view to promoting better-informed decision making and increasing scrutiny,
discussion, comment and review of the Government's activities?

5.

If your agency considers that disclosure of a public servant's name or contact details
will negatively impact their health or safety, what evidence do you require before
deciding that their name or contact details are exempt from disclosure?

6.

Do you consider the FOI Guidelines provide enough guidance for agencies when
considering these issues?

7.

In what circumstances do you consider that a public servant's personal information
(name and contact details) are irrelevant to the FOI request?

8.

Where you have withheld the names and contact details of public servants, what
impact does deleting this information from documents have on the time it takes to
process FOI requests?

For members of the public:
9.

As a person who has requested access to documents from an Australian Government
agency, have you been denied access to the names of agency staff? Did you consider
this decision was justified? If no, why not?

10. What are your views on deletion of the names of public servants and their contact
details before documents are released in response to an FOI request? What are the
reasons for your view?

How to provide comments
Submissions can be made by:
Email

foidr@oaic.gov.au

Post

GPO Box 5218
Sydney NSW 2001
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The closing date for comments is Friday 26 July 2019.
The OAIC intends to make all submissions publicly available. Please indicate when making
your submission if it contains confidential information you do not want made public and the
reasons why it should not be published. Requests for access to confidential comments will
be determined in accordance with the FOI Act.
Although you may lodge submissions electronically or by post, electronic lodgement is
preferred. To help the OAIC meet its accessibility obligations, we would appreciate you
providing your submission in a web accessible format or alternatively, in a format that will
allow the OAIC to easily convert it to HTML code, for example Rich Text Format (.rtf) or
Microsoft Word (.doc or .docx) format.
Privacy collection statement
The OAIC will only use the personal information it collects during this consultation for the
purpose of considering the issues associated with the disclosure of public servants' names
and contact details in response to an FOI request.
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Decisions: Commonwealth jurisdiction
Administrative Appeals Tribunal
Decision

Case

Key messages

Unreasonable to disclose any
personal information of
Departmental staff but not
unreasonable to disclose
names of staff (but not
contact details) of staff
engaged by the
Commissioner for Complaints

Bartucciotto and Commissioner
for Complaints [2006] AATA 36 (17
January 2006)

•

The relevant personal information relates exclusive
the context of their performance of their public duti
disclosure of such personal information will not be

[19]-[27]

•

There was evidence before the Tribunal that the api
intimidating and aggressive behaviour, both by tele
against staff of the Department of Health and Agein
threats against officers. In these circumstances disc
information would be unreasonable.

•

However in relation to staff employed by the Comm
while there was evidence that the applicant had cot
aggressively by telephone and in letters on numero
was no evidence of any threatening or intimidating
particular officers. Further, there was no evidence ti
specifically objected to their personal information k
applicant. As a result, the Tribunal considered it wo
unreasonable to disclose the names of officers cont
documents, but that it would be unreasonable to di
— namely, email addresses, direct work telephone

•

There is no basis upon which the personal privacy e
insofar as the names of public servants are disclose
meetings with the Attorney-General.

(Section 41(1))4

Not unreasonable to disclose
names of public servants who
attended meetings as
contained in the AttorneyGeneral's diary
(Section 47F)

Dreyfus and Attorney-General
(Commonwealth of Australia)
Freedom of information) [2015]
AATA 995 (22 December 2015)
(Justice Jagot)
[50]

!ction 41 of the FOI Act is the equivalent provision to s 47F in the current FOI Act.
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Attachment B

Submission to the Australian Information Commissioner

Disclosure of public servants' names and contact details
under the FOI Act
Overview
1. Section 41 of the Public Service Act 1999 (PS Act) sets out the Australian Public Service
Commissioner's (the Commissioner's) functions. These functions include to uphold high standards of
integrity and conduct in the Australian Public Service (APS) and to provide advice and assistance to
Agencies on public service matters.
2. The Australian Public Service Commission (the Commission) is committed to positioning the APS
workforce for the future and promotes regular review of policy matters that affect the APS for
contemporary relevance. The Commission welcomes the opportunity to make a contribution to the
discussion about disclosure of public servants' personal information in the freedom of information (FOI)
context.
3. Section 47F of the Freedom of Information Act 1982 (FOI Act) provides that:
General rule
(1)
A document is conditionally exempt if its disclosure under this Act would involve the. .
unreasonable disclosure of personal information about any person (including a deceased
. .
person).
(2)
In determining whether the disclosure of the document would involve the unreasonable
disclosure of personal information, an agency or Minister must have regard to the following
matters:
(a)
the extent to which the information is well known;
(b)
whether the person to whom the information relates is known to be (or to have been)
associated with the matters dealt with in the document;
(c)
the availability of the information from publicly accessible sources;
(d)
any ;other matters that the agency or Minister considers relevant.
4. There is no distinction in section 47F between public servants' personal information and personal
information generally.
5. Paragraph 6.153 of the Australian Information Commissioner's FOI Guidelines currently states:
Where public servants' personal information is included in a document because of their usual duties
or responsibilities, it would not be unreasonable to disclose unless special circumstances existed.
This is because the information would reveal only that the public servant was performing their public
duties. Such information may often also be publicly available, such as on an agency website.
(emphasis added).
6. The FOI Guidelines distinguish public servants' personal information from the personal information of
persons generally. The Guidelines create a default assumption that disclosure of public servants'
personal information is not unreasonable on the grounds that the information would reveal 'only' that the
public servant was performing their public duties.
7. The reference to personal information in these submissions refers to the names, role or
contact details of employees.
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8. The Commission notes that the above extract from the Guidelines adopt the approach in FOI Memoranda
94 which was produced in 1994. The Commission is of the view that it is timely for this default
assumption to be revised to take into account the information technology changes that have occurred
over the last 25 years, current community concerns about privacy protection and the changed FOI
landscape.
9. The Commission is of the view that where APS employees' personal information is captured within the
scope of a valid FOI request, section 47F of the FOI Act should be available to refuse access where
disclosure would be unreasonable, having regard to the mandatory factors set out at paragraphs .
47F(2)(a)-(d) of the FOI Act.
10.That is, where the personal information is well known, is known to be or have been associated with the
matters dealt with in the document, or is available from publicly accessible sources, the Commission is
of the view that disclosure would not be unreasonable.
11.However, if that personal information is not publicly available or well known, the Commission submits
that the test of unreasonableness would generally be made out, and that the relevant Agency should not
be required to show that 'special circumstances' exist. The 'special circumstances' requirement in the
FOI Guidelines appears to place an additional test over and above those mandatory considerations for
determining unreasonableness set out in section 47F of the FOI Act.
12.The Commission further notes that it does not consider that `[public servants' personal information] may
often also be publicly available, such as on an agency website'. Most Agencies have established.
structures and conventions for contacting public servants, reflecting the level of responsibility, • •
transparency and accountability of public servants both legally and practically. Agencies ought to be able
to maintain these established communication methods for contact with the public. The Commission
submits that it would be unreasonable in appropriate cases for disclosure of contact details of public
servants if that would result in members of the public subverting those established processes. •
The disclosure of APS employees' personal information
13.The default policy position that disclosure of public servants' personal information is not unreasonable
set out at paragraph 6.153 of the FOI Guidelines is not in conformity with the obligations agencies have
under the Australian Privacy Principles (APPs) which provide that disclosure of personal information
should only occur in prescribed circumstances.
0
14.In all other circumstances, Australian Government agencies have processes in place to ensure • •
own
including
their
compliance with the APPs when it concerns the personal information of individuals,
APS employees.
15.The Commission's view is that this default approach in the FOI Guidelines does little to further the
Objects of the FOI Act, noting that the language in the Objects of the FOI Act which focus on
information held by and actions taken by Government, not individuals serving the Government of the
day.
16.The transparency and accountability of the conduct of APS employees are met by other avenues for
complaint handling and review of decisions.
17.All APS employees are bound by the APS Values and Code of Conduct and are accountable to their
Agency Heads for performance of their duties under the PS Act. Any individual can write to an Agency
Head to pursue a complaint or seek review of a decision. A complainant does not necessarily require
individuals' specific details to enable appropriate action to be taken.
18. Like many APS agencies, the Commission deals with numerous complaints each year f
the public or from other APS employees. Most Commission employees who are involv
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complaints do not have a formal decision-making role. For example, some employees receive complaints
on public-facing telephone services or email addresses. These employees may be involved in
communicating directly with complainants and providing advice to other employees within the
Commission, including decision makers.
19.It is commonplace for FOI applicants to seek information in connection with complaints and grievances.
The Commission submits that the specific personal information of employees who merely have a
processing or advisory role would generally have little relevance to the FOI applicant. In other words, in
relation to the public interest test associated with a conditional exemption such as s 47F, in many cases
no public purpose would be achieved by disclosure of public servants' personal information. The public
interest in knowing information about how a decision was made could be satisfied, for example, by
disclosure of the role title without disclosing the name of the individual. The public interest in being able
to communicate with agencies could be satisfied by disclosure of general contact details that are publicly
available rather the direct contact details of individuals.
20. It is accepted that disclosure of the identity of an employee with a formal decision making role would
generally not be unreasonable and the public interest generally would weigh in favour of disclosure. The
FOI Act itself reflects this generally recognised distinction between decision makers and other
employees. Sections 26, 29 and 24AB of the FOI Act each make it mandatory to provide certain
personal information about decision makers or consultation contacts.
21. In BA' and Merit Protection Commissioner [2014] AICmr 9 (30 January 2014), the Australian•
Information Commissioner reconsidered a number of earlier cases dealing with the disclosure of certain
'vocational assessment information'. Before 'BA', the general position was essentially that it was not
unreasonable to disclose the written job applications of successful applicants for positions in the APS.
22. In 'BA', the Information Commissioner decided that the default position "should be reassessed in light
of changes in privacy law, information technology and community concern about privacy protection"
(paragraph 2).
23. At paragraphs 81 and 82, the Information Commissioner made a number of observations about the
dissemination of information on the internet (emphases added):
81.A second change that in my view influences the weight to be attached to the earlier cases is that
the FOI notion of 'disclosure to the world at large' has different meaning with developments in
information technology. It is now considerably easier for a person who has obtained information
under the FOI Act to disseminate that information widely, to do so anonymously and to
comment upon or even alter that information. The view taken in earlier cases — that a successful
applicant's claims should be opened to public scrutiny and their claim to privacy should be deemed
as abandoned — takes on a different hue when the publication and scrutiny can occur on the web
or through email interchange. Material that is published on the web may remain publicly
available for an indefinite period. It may cause anxiety to a public servant that material about
their suitability for a particular appointment can be publicly available long after the
appointment and to an indeterminate audience.
82. There is also a growing and understandable concern that personal information that is made
available on the web can be misused or used differently by others, for example, for identity
profiling or theft or unwanted contact. Here I note that the documents in this case include the
applicant's five page curriculum vitae, which lists her qualifications, employment history, award
recognition, personal attributes and skills, hobbies and interests, and referees. Even deleting her date
of birth and contact details, as the MPC proposed to do, may not impede someone else from building
a larger profile of the applicant or even finding her date of birth and contact details
sources.
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24. The Commission submits that the statements in 'BA' can also apply to names and contact details of APS
employees in appropriate circumstances. The statements about the impact of technology and current
attitudes to privacy, in particular, are relevant to employees' personal information, regardless of whether
they are public or private sector employees.
25. In addition to the statements made by the Information Commissioner in 'BA', the Commission submits
that disclosure of the identity of APS employees now has much greater privacy impacts than in the past.
Before the broad community use of social media, the disclosure of an APS employee's name on .a
document might have permitted an FOI applicant to determine an individual's telephone number or
address. Today, an individual's identity may be connected effortlessly with a vast range of personal
information available through social networks, such as: photographs; friends' and family members'
identities and photographs; employment histories; social activities and interests; personal opinions,
including political opinions, and so on.
26. In the five years since 'BA' was decided, community concerns about the handling of personal
information in electronic form have increased markedly. Since 'BA' was decided there have been several
well-known data breach incidents involving social media companies, such as the Cambridge Analytica
scanda15. As recently as 25 July 2019, Facebook has been fined $5 billion6 for privacy breaches and
subjected to greater oversight by the United States Federal Trade Commission. In relation to public
servants, broader community sentiment represented by media reporting appear to support the
withholding of personal information of scientists in matters of dispute between Government and third
parties7. In that case, concerns were raised by public servants of their personal information being
researched online.
27. It is also clear that the Office of the Australian Information Commissioner acknowledges as part of this
discussion paper that agencies are generally concerned about these issues:
The Office of the Australian Information Commissioner (OAIC) is aware of agency concerns about
the disclosure of public servants' names and contact details in the context of FOI requests, both in
response to FOI requests and when requests are being processed.
28. The Commission is aware of a number of cases where FOI applicants have used the personal information
of APS employees obtained through documents disclosed under the FOI Act to telephone, email, and
physically approach public servants inappropriately. We do not propose to outline these specific. .
circumstances here noting that other agencies may provide this information as part of their submissions.
29. In the Commission's own experience the ability of FOI applicants to anonymously request access to
documents through the Right to Know (RtK) website has significantly changed the nature of FOI.
30.A number of requests made to the Commission through the RtK website have involved applicants
making unsubstantiated allegations about Commission employees and specifically requesting the
personal information of APS employees. It is common for an anonymous FOI applicant to make, repeated
and further unsubstantiated comments each time he or she corresponds with the Commission as part of
the processing of the request. For example, statements in the nature of 'the APSC has acted illegally and
improperly', `[Ms X, public servant has] engaged in obfuscation ... breached her legal obligations' and
'Such documents are likely to include further evidence to support an allegation that Ms X has acted
illegally'8. On this basis, applicants assert that employees' names must be disclosed.

5

https://a rstechnica.com/series/cam bridge-a na lytica-facebook/
https://arstechnica.com/tech-policy/2019/07/ftc-fines-facebook-5-billion-imposes-new-privacy-oversight/

7

http://theconversation.conn/adani-has-set-a-dangerous-precedent-in-requesting-scientists-names-120487

8

https://www.righttoknow.org.au/body/apsc
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31. In at least one such case, the Commission has found that disclosure of personal information would be
unreasonable because it would permanently and publicly connect individuals to defamatory information.
It may be difficult to establish special circumstances exist where an applicant has not yet posted
defamatory information. However, this does not change the possibility of defamatory information and/or
unsubstantiated allegations being made publicly after disclosure of an individual APS employees'
personal details.
32. The Commission further notes that personal information of APS employees can also be used in creative
ways. For example, the release of public servants names in access to documents under the FOI Act has
resulted in those names (or the names of relatives of those persons — presumably obtained through online
research) being used as pseudonyms for subsequent FOI applications. The Commission considers this
bullying and trolling-type behaviour of anonymous FOI applicants concerning.
33. The Commission submits that in the current FOI and information technology environment, even the
potential for an APS employees' personal information to be used in this way can have a negative impact
on the health and wellbeing of APS employees who are simply performing their duties. The possible
consequences of this on an APS workforce are hard to quantify but as an example, some agencies have
reported difficulty recruiting to FOI positions in this environment, others have reported individual APS
employees expressing concern should their personal information be released.
The distinction between the Senior Executive Service and APS employees
34. Paragraph 6.153 of the FOI Guidelines currently states:
Where public servants' personal information is included in a document because of their usual duties
or responsibilities, it would not be unreasonable to disclose unless special circumstances existed.
This is because the information would reveal only that the public servant was performing•their public
duties. Such information may often also be publicly available, such as on an agency website. •
35. The statement in paragraph 6.153 that personal information "may often also be publicly available" is
somewhat misleading. In fact, most public servants' contact details are not publicly available— see
further at paragraph 43 below.
36. Paragraph 6.154 of the FOI Guidelines provides:
...there is no basis under the FOI Act for agencies to start from the position that the classification
level of a department officer determines whether his or her name would be unreasonable to disclose.
37. Paragraph 6.155 of the FOI Guidelines includes:
... the Information Commissioner said that there is no apparent logical basis for distinguishing
between the disclosure of SES officers and other officers' names.
38. The Commission submits there are relevant distinctions between senior public servants — nearly always
being members of the Senior Executive Service (SES) — and APS employees generally that are directly
relevant to the question whether disclosure of an individuals' personal information would be
unreasonable.
39. SES employees are distinguished from non-SES employees in a legal sense. They are also treated
differently in practical, governance and cultural senses within the APS.
40. Legally, the SES is a distinct cohort of APS employees. Section 35 of the PS Act sets out the 'constitution
and role of the SES. Subsection 35(2) of the PS Act provides:
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The function of the SES is to provide APS wid . strategic leadership of the highest quality that
contributes to an effective and cohesive APS.
41. Subsection 35(3) of the PS Act provides:
For the purpose of carrying out the function of the SES, each SES employee:
provides one or more of the following at a high level:
(a)
professional or specialist expertise;
policy advice;
(ii)
(iii) program or service delivery;
regulatory administration; and
(iv)
(b)
promotes cooperation within and between Agencies, including to deliver outcomes across
Agency and portfolio boundaries; and
(c)
by personal example and other appropriate means, promotes the APS Values, the APS
Employment Principles and compliance with the Code of Conduct.
42. The employment arrangements for SES employees are substantially different to APS employees. SES
employees are normally not covered by agencies' enterprise agreements and they generally negotiate
their individual terms and conditions of employment directly with the relevant Agency Head. SES
employees' remuneration reflects the additional roles and responsibilities of SES employees compared 0
with APS employees generally.
43. It is widely understood in the APS that SES employees are subject to higher degrees of transparency and
accountability than APS employees generally. For example, SES employees are routinely required to
attend and provide evidence publicly at Senate Estimates hearings. SES employees' details are usually
published in agency structure charts on agency websites and in the Australian Government directory at
www.directory.gov.au. Non-SES APS employees' details are not generally published in this manner.
44. For the reasons provided above, the Commission submits that senior public servants — in nearly all cases
employees at the SES classification — are to be distinguished from
non-SES employees.
45. The approach to distinguish personal information of APS employees at the SES classification is also
consistent with paragraphs 47F(2)(a) and (c) of the FOI Act which emphasise the extent to which
information is well known or available from publicly accessible sources.
46. The Commission is of the view that disclosure of SES employees' personal information that is availablO
from publicly accessible sources would not be unreasonable under the FOI Act. This broadly reflects the
current approach taken by agencies.
47. Having considered the nature and role of APS employees at differing levels, from a legal and practical
perspective, the Commission considers it reasonable to distinguish SES employees (as representative in
almost all cases as the senior public servants accountable for APS decision making) from other APS
employees.
48. Taking all of the above into account, the Commission supports a policy position that acknowledges that
disclosure of non-SES employees under the FOI Act could be unreasonable where the factors, in
subsection 47F(2) are satisfied without the additional requirement for agencies to show 'special,
circumstances' exist.
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Commissioner brief: OAIC FOI requests
Key messages

•

There has been a significant increase in the number of access requests made under the
Freedom of Information Act 1982 (Cth) (F01 requests) to the OAIC. In 2018/19, the
OAIC received 273 FOI requests, compared to 97 FOI requests in 2017/18.

•

In 2019/20, as at the 31 January 2020, the OAIC has received 156 FOI requests. This is a
decrease from the comparable period in 2018/19 where 161 FOI requests were
received.

•

An increase in FOI requests can be partly attributed to the commencement of the
Notifiable Data Breach (NDB) scheme on 22 February 2018, and the public and media
interest in the scheme.

•

There are currently 1.5 FTE staff that process FOI requests.

Critical facts

•

There has been a year on year increase in the number of FOI requests received by the
OAIC since 2016/17.1 In the 2018/19 period there was a 160% increase in the number
of FOI requests received for the same period in 2017/18.2 A table providing an
overview of the number of FOI requests made to the OAIC over the last three years is
at Attachment A.

•

All FOI requests received in 2018/19 were finalised within the statutory timeframe,
with the OAIC using six s 15AA extension of time agreements within that period and
one s 54D extension of time.

•

In 2019/2020, as at 31 January 2020, all FOI requests were processed within the
statutory timeframe, with the OAIC using six s 15AA extension of time agreements
within that period.

•

The OAIC received 21 FOI requests in 2018/19 relating to the NDB scheme. FOI
requests for NDB scheme information may be complex. Factors contributing to their
complexity include the number of notifications falling within the scope of the request,
the number of third-party consultations undertaken in accordance with sections 26A,
27 and/or 27A of the FOI Act and the number of access grant decisions that may have
to be made.

•

Extrapolating from a random sample of FOI requests made to the OAIC in 2018/19,
approximately 50% of third-party entities consulted contested that documents falling

1 In 2016-17 there were 76 requests made, in 2017-18 there were 97 requests made and in 2018-19 there
were 252 requests.
2 Between 1.7.17-30.6.18 97 requests were received, compared to 252 requests received between 1.7.18 —
30.6.18.
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within the scope of the request, or parts thereof, should not be released, requiring a
high volume of access grant decisions to be made.3
•

There has also been a significant increase in internal reviews sought, with a 950%
increase in 2018/2019 compared with the number of internal reviews sought in the
2017/2018 period.4 33% of the internal reviews sought in 2018/19 were made by third
parties seeking review of an access grant decision.

•

As at 31 January 2020, there have been 11 internal reviews sought.

•

Approximately 59% of FOI requests made in 2018/19 were FOI requests for personal
information held by the 0A1C.5 In 2019/20 to date approximately 62% of FOI requests
have been requests for personal information.6

Possible questions

Why doesn't the OAIC publish NDB on the website to reduce the number of requests made to the
OAIC for NOB?

The NDB scheme does not provide the OAIC with the power to publish notifications. The
0A1C's view is that the non-disclosure provisions in the Australian Information
Commissioner Act 2010 (Cth) and the Privacy Act 1988 (Cth) prohibit proactive publication of
data breach notifications received under the NDB scheme.
The OAIC is publishing regular statistical information about the NDB notifications to assist
entities and the public in understanding the operation of the scheme, to illustrate the
patterns observed from the notifications being reported to the OAIC, and to highlight the
learnings that the NDB scheme has to offer.
However, as a document held by the OAIC, data breach notifications can be sought under
the FOI Act. Each request is considered on a case by case basis by the relevant decision
maker.
The OAIC received 21 requests for NDB information in 2018/19. Of the 21, a decision on
access to documents was made in relation to 15 of the requests.7 Eight requests were
granted in part, four requests were granted in full and access refused to three. These
documents were subsequently published on the 0A1C's disclosure log after third party
review rights had expired.

In a sample of 12 requests, 22 out of 40 entities contested the release of the relevant document, and 17
access grant decisions were made.
4 In 2017-18 there were 2 internal reviews sought, in 2018-19 21 internal reviews were sought.
5 In 2018-19 150 requests related to personal information.
6 As at 31.01.20 there have been 97 requests made for personal information.
7 Four requests were withdrawn, two were refused as there were no documents held.
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Who processes FOI requests made to the OAIC?
FOI requests are processed within the Legal Services team. There are currently 1.5 FTE staff
who work on processing requests. There are three senior lawyers and the principal lawyer
available to conduct internal reviews when an application for internal review is made.

Key dates

• Commencement of NDB scheme on 22 February 2018.
Critical facts and key dates summary:
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