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Commissioner brief: FOI Bill report

FOIREQ20/00215 001

Key messages
•

On 22 August 2018, Senator Rex Patrick introduced the Freedom of Information
Legislation Amendment (Improving Access and Transparency) Bill 2018 to the Senate.

•

The Bill proposes a number of amendments to the FOI Act, including requiring the
positions of Information Commissioner, FOI Commissioner and Privacy Commissioner
to be filled, allowing applicants to bypass the OAIC and go to the AAT if their review will
take more than 120 days to finalise, preventing agencies from changing exemptions
during IC review and requiring agencies to publish their external legal expenses for
each IC review/AAT FOI matter.

•

The Bill was referred to a Senate Committee. The OAIC made a written submission to
the Committee and I appeared at a hearing before the Committee to provide further
evidence.

•

On 30 November 2018, the Committee published its report recommending that the
Senate not pass the Bill.

TRIM link for reference: Executive Brief on FOI Bill - D2018/015033
See also Com brief - FOI - IC review: D2019/000843
Critical facts
•

On 22 August 2018, Senator Rex Patrick introduced the Freedom of Information
Legislation Amendment (Improving Access and Transparency) Bill 2018 to the Senate.
The Bill seeks to improve the effectiveness of FOI laws ‘to address the considerable
dysfunction that has development in our FOI system which is now characterised by
chronic bureaucratic delay and obstruction, unacceptably lengthy review processes and
what appears to be an increased preparedness by agencies to incur very large legal
expenses to oppose the release of information.’ 1

•

The Bill proposes changes to the FOI Act, AIC Act and the Archives Act including:
- requiring the positions of Information Commissioner, FOI Commissioner and Privacy
Commissioner to be filled. Preventing the IC from making FOI decisions if s/he does
not hold legal qualifications.
- preventing agencies publishing documents on their disclosure log until at least
10 days after the documents are released to the FOI applicant.
- allowing applicants to bypass the OAIC and go to the AAT, or if the IC review will
take more than 120 days, allowing the applicant to go to the AAT without paying the
AAT application fee.
- preventing agencies from changing exemptions during IC review.
- requiring agencies to publish their external legal expenses for each IC review/AAT
FOI matter.

1

Explanatory Memorandum:
https://www.aph.gov.au/Parliamentary Business/Bills LEGislation/Bills Search Results/Result?bId=s1142.
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•

On 23 August 2018, the Senate referred the Bill to the Legal and Constitutional Affairs
Legislation Committee for inquiry. The Committee received nine submissions, including
one from the OAIC.

•

At a public hearing on 16 November 2018, the Committee heard from the Law Institute
of Victoria, Accountability Round Table, Transparency International, AGD, the OAIC,
academics, and journalists from the ABC, The Saturday Paper and Buzzfeed Australia.
The evidence (in submissions and at hearing) referred to lengthy delays in IC reviews.
More sympathetic commentators saw this as a result of insufficient funding, however
Michael McKinnon (ABC) and Senator Patrick were both critical of the way the OAIC
deals with IC reviews.

•

On 30 November 2018, the Committee published its report recommending that the
Senate not pass the Bill. Senator Patrick and the Australian Greens presented
dissenting reports.

•

There has been criticism of the OAIC since the Bill’s introduction, including in an article
in The Australian on 7 January 2019 (Attachment 1), which notes comments made by
Senator Patrick and information about unallocated reviews and timeframes for
finalising IC reviews, including that ‘about 500 matters for review had not been
allocated a case officer’. The article incorrectly refers to these reviews as ‘sit[ting] idle’.

•

The OAIC employs an early resolution model in which it explores alternative
resolutions with applicants and agencies. During the early resolution process the OAIC
also requests copies of exempt documents and submissions. It is only if these early
attempts to resolve reviews are not successful that cases are referred for allocation to
a case officer. As mentioned in the article, only 284 of the 500 reviews were awaiting
allocation to a case officer; the remainder were being progressed by the OAIC’s early
resolution team.

Possible questions
Many of the witnesses at the Senate Committee hearing spoke of a poor FOI culture
among Australian Government agencies. Does the OAIC agree there is a poor culture and,
if so, what is the OAIC doing to address this? The OAIC exercises its functions and powers
to promote the objectives of the FOI Act and guides agencies in the discharge of their
functions under the FOI Act by publishing agency resources, issuing FOI guidelines and
making IC review decisions. The OAIC holds twice yearly Information Contact Officer
Network information sessions at which we reinforce the value of providing access to
government held information and the OAIC holds regular meetings with agencies. Through
our enquiries line and at officer level the OAIC provides guidance to FOI staff in Australian
Government agencies.
Key dates
•

On 22 August 2018, the Freedom of Information Legislation Amendment (Improving
Access and Transparency) Bill 2018 was introduced into the Senate.
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On 23 August 2018, the Senate referred the Freedom of Information Legislation
Amendment (Improving Access and Transparency) Bill 2018 to the Legal and
Constitutional Affairs Legislation Committee for inquiry.
On 16 November 2018, the Commissioner gave evidence to the Committee at a public
hearing.
The Committee published its report on 30 November 2018 recommending that the
Senate not pass the Bill.
On 7 January 2019, The Australian published an article ‘Backlog of cases leaves senator
livid at ‘dysfunctional’ OAIC’, which notes comments by Senator Rex Patrick and data
relating to unallocated matter and timeframes for finalisation of IC reviews.
(Attachment 1)
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Attachment 1
MEDIA ARTICLE:
Backlog of cases leaves senator livid at ‘dysfunctional’ OAIC
Senator Rex Patrick said correspondence from the OIAC late last month revealed about 500
matters for review had not been allocated a case officer. Picture: Gary Ramage
Exclusive: Luke Griffiths Journalist @_LukeGriffiths 12:00AM January 7, 2019
Several hundred cases sit idle within the office tasked with adjudicating Freedom of
Information disputes, raising the ire of a key crossbench senator who claims a lack of
resources is stifling political debate.
Centre Alliance senator Rex Patrick said correspondence from the Office of the Australian
Information Commissioner late last month revealed about 500 matters for review had not
been allocated a case officer.
He said the lack of action was symptomatic of a dysfunctional system characterised by
bureaucratic delays, obstruction and unacceptably long review processes.
The Coalition government has failed to appoint a FOI commissioner since 2014, when it
moved to abolish the OAIC.
It has since cut the office’s funding by $1.6 million a year.
“Of what value is information if it is only made available well after the debate has passed,”
Senator Patrick said. “Perhaps it suits the government to have a clogged FoI system for now,
but that may not be the case after the election when they may find themselves in opposition.”
Excluding the 500 unallocated matters, the OAIC, which upon request reviews decisions
made by government departments under the Freedom of Information Act, finalised 610 of the
801 applications it received last financial year.
Of those completed, almost 100 took longer than 12 months.
On average, it took 6.7 months to complete a review, up from 6.2 months in the previous
period.
An OAIC spokeswoman said some matters had not been allocated a case officer because
alternative resolutions were first being explored. “Of those IC review matters needing further
detailed consideration, 284 are currently awaiting allocation to a case officer,” she said.
OAIC boss Angelene Falk last year said managing an increasing workload with fewer
resource was “challenging”.
Senator Patrick — dubbed “Inspector Rex” by Nick Xenophon because of his fondness for
investigating issues via FoI — introduced a private member’s bill in August aimed at making
government more transparent and accountable.
During a recent Senate inquiry, Andrew Walter from the Attorney-General’s Department
conceded that there were “undoubtedly stresses” within the system.
“The OAIC has coped well with an increased workload,” he said. “However, of course, it’s
not clear that that will be sustainable in the long run.”
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Commissioner brief: FOI Bill report – additional statistics
Key messages


The OAIC continues to review the way it progresses IC reviews to ensure all reviews
are finalised in an efficient and timely way.



The OAIC has met its key performance indicators of finalising 80% of IC reviews within
12 months of receipt in 2015–16 (87%), 2016–17 (86%) and 2017–18 (84%).



The OAIC has experienced a 24.45% increase in IC review applications in the first three
quarters of 2018–19 and this has resulted in a decrease in timeliness, with 76% of
reviews finalised in the first three quarters of the year finalised within 12 months of
receipt.

TRIM link for reference: Executive Brief on FOI Bill ‐ D2018/015033
See also Com brief ‐ FOI ‐ IC review: D2019/000843
Critical facts


On 22 August 2018, Senator Rex Patrick introduced the Freedom of Information
Legislation Amendment (Improving Access and Transparency) Bill 2018 to the Senate.
The Bill seeks to improve the effectiveness of FOI laws ‘to address the considerable
dysfunction that has development in our FOI system which is now characterised by
chronic bureaucratic delay and obstruction, unacceptably lengthy review processes
and what appears to be an increased preparedness by agencies to incur very large legal
expenses to oppose the release of information.’1



The Bill proposes changes to the FOI Act, AIC Act and the Archives Act including:
‐
‐
‐
‐
‐

1

requiring the positions of Information Commissioner, FOI Commissioner and
Privacy Commissioner to be filled. Preventing the IC from making FOI decisions if
s/he does not hold legal qualifications.
preventing agencies publishing documents on their disclosure log until at least
10 days after the documents are released to the FOI applicant.
allowing applicants to bypass the OAIC and go to the AAT, or if the IC review will
take more than 120 days, allowing the applicant to go to the AAT without paying
the AAT application fee.
preventing agencies from changing exemptions during IC review.
requiring agencies to publish their external legal expenses for each IC review/AAT
FOI matter.



On 23 August 2018, the Senate referred the Bill to the Legal and Constitutional Affairs
Legislation Committee for inquiry. The Committee received nine submissions,
including one from the OAIC.



At a public hearing on 16 November 2018, the Committee heard from the Law
Institute of Victoria, Accountability Round Table, Transparency International, AGD, the
OAIC, academics, and journalists from the ABC, The Saturday Paper and Buzzfeed
Australia. The evidence (in submissions and at hearing) referred to lengthy delays in
Explanatory Memorandum:
https://www.aph.gov.au/Parliamentary_Business/Bills_LEGislation/Bills_Search_Results/Result?bId=s1142.
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IC reviews. More sympathetic commentators saw this as a result of insufficient
funding, however Michael McKinnon (ABC) and Senator Patrick were both critical of
the way the OAIC deals with IC reviews.


On 30 November 2018, the Committee published its report recommending that the
Senate not pass the Bill. Senator Patrick and the Australian Greens presented
dissenting reports.



There has been criticism of the OAIC since the Bill’s introduction including in an article
in The Australian on 7 January 2019 (Attachment 1), which notes comments made by
Senator Patrick and information about unallocated reviews and timeframes for
finalising IC reviews, including that ‘about 500 matters for review had not been
allocated a case officer’.

Possible questions
What is the average time to finalise IC reviews? In 2016–17 it was 190 days (6.3 months), in
2017–18 it was 204 days (6.8 months) and in the first three quarters of 2018–19 it has been
219.41 days (7.3 months).
Why does the Australian Information Commissioner take so long to make IC review
decisions ‐ other jurisdictions have a 30 day time limit? To afford procedural fairness the
OAIC needs to ensure parties have an adequate opportunity to consider all information
(including the submissions of other parties) and to make their own submissions. Further, the
OAIC encourages informal resolution of reviews, which includes the ability of the agency to
make a revised decision under s 55G of the FOI Act giving more access. Sometimes informal
resolution does not result in the matter settling and a formal decision is required.
What is the OAIC doing to improve the timeliness of IC reviews? The OAIC engages with
parties early in the IC review process and encourages resolution of IC reviews by agreement
between the parties where possible. In 2017–18, 487 IC reviews were finalised without a
formal decision being made (80% of all IC reviews finalised). In the first three quarters of
2018–19, 94% were finalised without a formal decision being made. The OAIC continues to
review its processes and procedures to increase timeliness and effectiveness.
In 2017–18 there were 123 IC review decisions under s 55K of the FOI Act, but only 27
formal decisions were made in the first three quarters of this year. Why has the number of
formal decisions declined? The OAIC seeks to resolve matters informally, without the need
for a formal decision by the Information Commissioner. This is consistent with the lowest
reasonable cost objective of the FOI Act. We have devoted additional resources to our early
resolution team. Further, there is now a significant body of IC review decisions which
provide guidance to Australian Government agencies in making FOI decisions.
Many of the witnesses at the Senate Committee hearing spoke of a poor FOI culture
among Australian Government agencies. Does the OAIC agree there is a poor culture and,
if so, what is the OAIC doing to address this? The OAIC exercises its functions and powers
promote the objectives of the FOI Act and guides agencies in the discharge of their functions
under the FOI Act by publishing agency resources, issuing FOI guidelines and making IC
review decisions. The OAIC holds twice yearly Information Contact Officer Network
information sessions at which we reinforce the value of providing access to government
held information and the OAIC holds regular meetings with agencies. Through our enquiries
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line and at officer level the OAIC provides guidance to FOI staff in Australian Government
agencies.
Key dates


On 22 August 2018, the Freedom of Information Legislation Amendment (Improving
Access and Transparency) Bill 2018 was introduced into the Senate.
 On 23 August 2018, the Senate referred the Freedom of Information Legislation
Amendment (Improving Access and Transparency) Bill 2018 to the Legal and
Constitutional Affairs Legislation Committee for inquiry.
 On 16 November 2018, the Commissioner gave evidence to the Committee at a public
hearing.
 The Committee published its report on 30 November 2018 recommending that the
Senate not pass the Bill.
 On 7 January 2019, The Australian published an article ‘Backlog of cases leaves
senator livid at ‘dysfunctional’ OAIC’, which notes comments by Senator Rex Patrick
and data relating to unallocated matter and timeframes for finalisation of IC reviews.
(Attachment 1)
Document history
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Attachment 1
MEDIA ARTICLE:
Backlog of cases leaves senator livid at ‘dysfunctional’ OAIC
Senator Rex Patrick said correspondence from the OIAC late last month revealed about 500
matters for review had not been allocated a case officer. Picture: Gary Ramage
Exclusive: Luke Griffiths Journalist @_LukeGriffiths 12:00AM January 7, 2019
Several hundred cases sit idle within the office tasked with adjudicating Freedom of
Information disputes, raising the ire of a key crossbench senator who claims a lack of
resources is stifling political debate.
Centre Alliance senator Rex Patrick said correspondence from the Office of the Australian
Information Commissioner late last month revealed about 500 matters for review had not
been allocated a case officer.
He said the lack of action was symptomatic of a dysfunctional system characterised by
bureaucratic delays, obstruction and unacceptably long review processes.
The Coalition government has failed to appoint a FOI commissioner since 2014, when it
moved to abolish the OAIC.
It has since cut the office’s funding by $1.6 million a year.
“Of what value is information if it is only made available well after the debate has passed,”
Senator Patrick said. “Perhaps it suits the government to have a clogged FoI system for now,
but that may not be the case after the election when they may find themselves in opposition.”
Excluding the 500 unallocated matters, the OAIC, which upon request reviews decisions
made by government departments under the Freedom of Information Act, finalised 610 of the
801 applications it received last financial year.
Of those completed, almost 100 took longer than 12 months.
On average, it took 6.7 months to complete a review, up from 6.2 months in the previous
period.
An OAIC spokeswoman said some matters had not been allocated a case officer because
alternative resolutions were first being explored. “Of those IC review matters needing further
detailed consideration, 284 are currently awaiting allocation to a case officer,” she said.
OAIC boss Angelene Falk last year said managing an increasing workload with fewer
resource was “challenging”.
Senator Patrick — dubbed “Inspector Rex” by Nick Xenophon because of his fondness for
investigating issues via FoI — introduced a private member’s bill in August aimed at making
government more transparent and accountable.
During a recent Senate inquiry, Andrew Walter from the Attorney-General’s Department
conceded that there were “undoubtedly stresses” within the system.
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“The OAIC has coped well with an increased workload,” he said. “However, of course, it’s
not clear that that will be sustainable in the long run.”
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Commissioner brief: AAT participation by the OAIC
D2018/012391
Key messages


The Commissioner is not a party to appeals of IC review decisions made
under s 55K of the FOI Act.



The Commissioner is a party to AAT appeals in relation to privacy
determinations made under the Privacy Act because the Commissioner is
the ‘primary’ decision maker in relation to s 52 privacy determinations.

Critical Issues


The Commissioner is not a party in appeals of IC review decisions made
under s 55K of the FOI Act because s 60 provides an exhaustive list of
parties to AAT merit review proceedings, which does not include the
Commissioner.



Section 61A of the FOI Act modifies the AAT Act so that where ‘decision
maker’ is used in the AAT Act, for the purposes of an FOI appeal, that is
taken to be the agency or minister who made the original FOI decision, not
the Commissioner.



The Privacy Act does not list the parties to an AAT merit review appeal of a
s 52 determination by the Commissioner. The AAT Act stipulates that the
Commissioner is a party (as the ‘decision maker’ of the decision being
appealed) (s 30).



The Commissioner does not always play an active role in an AAT review of
a Privacy Act s 52 determination. The occasions where the Commissioner
has done so over the past few years are where there was a particular
aspect of the Privacy Act that was at issue and where we thought we may
be able to assist the AAT given there have been so few judicial or AAT
decisions on the Privacy Act. It is likely that into the future the
Commissioner will have less need to assist the AAT in this way as the body
of s 52 privacy determinations and AAT and court decisions regarding
provisions in the Privacy Act grows.



Even when taking an active role the Commissioner does not seek to
assume a defensive role, but rather endeavours to assist the AAT to make
the correct or preferable decision in accordance with the obligations of the
original decision maker under s 33(1AA) of the AAT Act.
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Possible questions
Why is the Commissioner a party in AAT merit review appeals in relation to
Privacy Act s 52 privacy determinations but not in relation to appeals of FOI
Act s 55K IC review decisions?


In an FOI matter the agency/minister has made an administrative decision
(granting or refusing an FOI request), which the OAIC then reviews as a
first tier review body.



As with appeals of other decisions of review bodies and appeals of court
decisions, the review body or the court is usually not a party to the
further review/appeal process.



In contrast, in the OAIC’s privacy jurisdiction the Commissioner is the
primary decision maker, as privacy complaints are not about
‘administrative decisions’ but rather about a breach of the Privacy Act by
either an agency or a business. The Commissioner’s decision is the
administrative decision which can be subject to review.

Key dates


N/A
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Commissioner brief: FOI Regulatory Action Policy
D2018/012397
Key messages


On 19 September 2017, the Australian National Audit Office (ANAO) tabled
and published a report on its performance audit on the administration of
the FOI Act.



The ANAO recommended that the OAIC develop and publish a statement
of its FOI regulatory approach.



The OAIC published a ‘Freedom of information regulatory action policy’ on
22 February 2018.



The OAIC is currently reviewing the FOI Regulatory Action Policy.

Critical Issues


On 19 September 2017, the ANAO published a report auditing the
administration of the FOI Act. The ANAO observed that since 2012 the
OAIC has undertaken limited FOI regulatory action and does not have a
statement of its regulatory approach in relation to FOI.



The ANAO recommended that the OAIC develop and publish a statement
of its FOI regulatory approach. The OAIC agreed to this recommendation.



The OAIC’s 2017–18 Corporate Plan contained a commitment to develop
an FOI regulatory action policy which outlines the OAIC’s regulatory
approach with respect to FOI functions.



The OAIC developed a policy outlining and explaining the Australian
Information Commissioner’s approach to using FOI regulatory powers. The
policy covers all FOI powers and functions conferred on the Information
Commissioner by the Australian Information Commissioner Act 2010 and
the FOI Act.



The policy should be read together with the Guidelines issued by the
Australian Information Commissioner under s 93A of the FOI Act (FOI
Guidelines).



The policy documents:
o the Commissioner’s goals in taking FOI regulatory action
o the Commissioner’s regulatory action principles

FOIREQ20/00215 080

o the Commissioner’s regulatory powers, which include IC review,
investigating FOI complaints, issuing FOI Guidelines, extending the
time to decide FOI requests, declaring a person to be a vexatious
applicant, making disclosure log determinations, overseeing the
Information Publication Scheme, raising awareness of FOI and
educating Australians and agencies about their rights and
obligations, compiling FOI data and assessing trends, and making
recommendations on the operation of the FOI Act.
o the approaches to regulatory action in relation to each power
o how the Information Commissioner decides whether to take
regulatory action.
 The policy also outlines how the Information Commissioner works with
agencies, ministers and regulators to promote access to information
through regulatory action and undertakes public communication as part of
FOI regulatory action.
 An exposure draft of the policy was published on the OAIC’s website on 31
January 2018, with comments on readability and accessibility sought by 16
February 2018. No comments were received.
 The final version of the policy was published on 22 February 2018, along
with updated versions of Parts 10 and 11 of the FOI Guidelines.
Possible questions
The regulatory action policy is now two years old. Does it require updating?
We are currently updating the policy to refer to the circumstances in which we
will refer breaches of the FOI Act to the Australian Federal Police, as well as to
refer to the publication of investigation outcomes.
See Commissioner brief: FOI Complaint issues (D2020/017450) which discussed
publication of FOI complaint outcomes.
Key dates
 19 September 2017 – ANAO recommended that the OAIC develop and
publish a statement of its FOI regulatory approach.
 22 February 2018 – OAIC published a ‘Freedom of information regulatory
action policy’
Document history
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Commissioner brief: Direction as to certain procedures to be
followed in IC reviews D2018/012398
Key messages
 On 26 February 2018, the Australian Information Commissioner issued a
direction under s 55(2)(e)(i) of the FOI Act: ‘Direction as to certain procedures
to be followed in IC reviews’.
 The direction sets out the procedures that agencies and ministers must follow
when producing documents, providing a statement of reasons where access
has been deemed to be refused and providing submissions.
Critical Issues


The Direction was issued under s 55(2)(e)(i) of the FOI Act which allows the
Information Commissioner to issue written directions as to the procedures to
be followed in relation to IC reviews generally.



The Direction was issued to provide agencies and ministers with further
information about what the Commissioner expects and requires from
agencies and ministers during an IC review.



The Direction sets out the particular procedures that agencies and ministers
must follow in respect to:
 the production of documents
 the provision of a statement of reasons where access has been deemed to
be refused
 the provision of submissions (including when the OAIC will accept
submissions in confidence).



The Direction must be read in conjunction with Part VII of the FOI Act (Review
by Information Commissioner) and together with Part 10 of the Guidelines
(Review by the Information Commissioner) issued under s 93A of the FOI Act.



Since the Direction took effect, steps have been taken to ensure that agencies
and ministers are aware of the Direction (though individual reviews, ICON
newsletters, ICON information session and the OAIC website).



On 26 February 2018, Part 10 of the FOI Guidelines was reissued to reflect the
Direction.

Possible questions
Is the OAIC monitoring compliance with the Direction and if so, how are the
compliance rates?
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 The OAIC is actively monitoring compliance with the Direction, including
monitoring whether agencies are complying with the general procedure
outlined in the Direction relating to the production of documents and
submissions made during an IC review. In particular, the OAIC is actively
monitoring whether relevant response dates are complied with and whether
reasons for extensions of time to provide relevant documentation are
appropriate. The early resolution section maintains a spreadsheet that
records requests for extensions of time from agencies, the reasons provided
and whether the agency complied with the timeframe (found at:
D2018/006344).
 The Direction has assisted in clarifying the OAIC’s expectations in working
with agencies, particularly in relation to requests for extensions of time,
provision of documents and the circumstances where confidential
submissions are accepted.
 Following the implementation of the Direction, agencies and ministers who
require extensions of time have made formal requests and provided reasons
that contain more detail. Similarly, in relation to confidential submissions
and requests for inspection of exempted documents, agencies and ministers
have provided more detailed reasons as to why confidential submissions
should be accepted or why inspection of the exempted documents is
necessary.
Do you think the IC review procedure direction is effective?
 The Direction has generally been effective in clarifying the OAIC’s
expectations, particularly in relation to the process for deemed access
refusals, the requests for extensions of time to respond to s 54Z notice
(commencement of review and request for processing documentation and
submissions), providing confidential submissions, and requesting inspection
of documents.
 The OAIC will be formally reviewing the effectiveness and coverage of the
direction, including in relation to responses/submissions to preliminary
views (section 5 of the Direction).
 The OAIC will also be developing a procedure direction that applicants must
follow.
Key dates
 26 February 2018 – Australian Information Commissioner issued ‘Direction as
to certain procedures to be followed in IC reviews’ under s 55(2)(e)(i) of the
FOI Act
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Commissioner brief: FOI process review D2020/000765
Key messages


Following significant year on year increases in the number of IC review applications
received by the OAIC since 2014/15, an external consultant, Synergy, was engaged in
April 2019 to further explore opportunities for efficiencies in the IC review process.



Opportunities and improvements identified by Synergy generally fall within 2
categories:
o utilisation of technological tools to reduce administrative processes
o streamlining case management and clearance processes.



Some of the opportunities and improvements identified were already in the process of
implementation, while others have now been implemented.



In the absence of supplementary FOI funding, the ability of the OAIC to keep pace with
increases to the review caseload will continue to be challenged.

Critical facts


There has been a year‐on‐year increase in the number of IC review applications
received by the OAIC since 2014–15.1 In 2019‐20 there was an 15% increase the
number of applications received when compared to the same period in 2018‐19.



Synergy conducted preliminary research and preparatory activities, including meetings
with the OAIC Deputy Commissioner, Principal Director and FOI Team on 3 and 5 April
2019.



On 8 April, Synergy facilitated a business planning workshop which sought to:
o develop the FOI Team’s priorities for the next three months;
o examine the current IC Review business process to identify pressure points and
opportunities for improvement; and
o conduct a high‐level assessment of the environmental factors that influence the
efficiency and effectiveness of the FOI Team and the IC Review process.



The three key objectives identified by the FOI team were:
o (1) Improve IC Review timeliness,
o (2) 50% of matters allocated as at 1 July 2019 that are 12 months or older, to be
finalised within three months, and
o (3) Work with the Information Commissioner to drive best practice FOI
regulatory action across government and to support objectives (1) and (2).

1

In 2018-19, there was a 16% increase in the number of applications received when compared to the same period in 2017–18. In
2015–16 there was a 37% increase on 2014–15, in 2016–17 a 24% increase and 2017–18 a 27% increase. Between 2014–15
and 2017–18 there was a 115% increase in IC reviews.
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In relation to objective (2), the FOI team achieved 50% of the target, which resulted in
25% of matters that were over 12 months old as at 1 July 2019 being either finalised or
progressing to the Executive for clearance/consideration..



These cases are complex and may not always be resolved informally.



Opportunities and improvements identified by Synergy generally fall within 2
categories:
o utilisation of technological tools to reduce administrative processes
o streamlining case management and clearance processes.



Opportunities and improvements identified have been or are being implemented.

Possible questions


At the Estimates hearing on 9 April 2019, Deputy Commissioner Hampton noted that
she expected the report “back on Friday” (12 April 2019). Has the OAIC received the
report?
Yes, the OAIC has received a report.



What did Synergy recommend?
Synergy’s recommended a range of measures to increase the efficiency of the IC
review process and to provide a greater focus on the legacy caseload. Some of the
opportunities and improvements identified were already in the process of
implementation, while others have been, or are now in the process of being,
implemented.



Are the OAIC’s resources sufficient to undertake IC reviews?
We are continuing to increase the rate at which we finalise IC reviews, building on the
greater efficiencies achieved in this area in 2017‐18 when we finalised 610, 659 in
2018‐19 and 829 in 2019‐20. However, we acknowledge that this is not keeping pace
with the continuing rise incoming work (in 2019‐20 1,067 IC reviews were received and
829 were finalised). In the absence of supplementary FOI funding, the ability of the
OAIC to keep pace with increases to the review caseload will continue to be
challenged.

 What other steps has the OAIC taken to improve the efficiency in the IC review

process?
In November 2019, a realignment of the structure of the FOI Group was implemented to
further streamline the processing of IC reviews, enhancing the functions of the intake
and early resolution area and focussing on the early identification of systemic issues.
The new structure focuses on addressing the consistent and compounded increase in
the numbers of IC reviews received without a corresponding increase in staffing levels.
The realignment is designed to:
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 increase the capacity of the Intake and Early Resolution team to resolve incoming
IC review applications, to address the increasing allocations times and to allow for
more senior capacity to work on finalising reviews early.
 increase the capacity of the Investigations/Compliance team to finalise FOI
complaints and progress CIIs, which inform the affected agencies’ process: in
certain circumstances, this may also reduce the number of IC review applications
received by the OAIC.
 allow flexibility in allocating resources across the extension of time, IC reviews –
deemed access refusal matters and the FOI complaints functions based on
priority and workload.
 allow closer monitoring of issues relating to agencies’ compliance with the
statutory processing timeframes, which assists current and potential FOI
investigations.
As discussed at previous Estimates hearings, we engaged an external consultant,
Synergy, to review of the IC review business process in April 2019. Following the
Synergy review, the FOI Group identified key objectives to focus on from July to
September 2019. The objectives included finalising 50% of allocated IC reviews that
were 12 months or older within three months. At 1 July 2019, there were 125 IC
reviews on hand that were over 12 months old since lodgement. The FOI Group
finalised 48 IC review and progressed 14 IC reviews to Information Commissioner
decision under s 55K during July to September 2019. This was 50% of the target of 125
IC reviews.
Please refer to Commissioner Brief: FOI Process Review (D2020/000765) for further
information on the Synergy review.
In November 2019, the Group undertook further three‐month planning in relation to
the IC review case load. The FOI team focussed on particular cohorts or types of
matters to improve timeliness and efficiency in the IC review process.
The Group is currently implementing other initiatives to improve the efficiency of the
IC review process:
‐ a conferencing pilot for a particular cohort of matters and a particular agency,
focused on engagement with parties in relation to a cohort of complex matters with
a view to refining the scope of review
‐ a complex IC reviews pilot. This project encompasses 151 IC reviews from the
unallocated reviews queue that involve complex issues and considerations. The
project will involve review of each IC review with a view to:
 engaging with applicants to confirm the scope of the review and where
appropriate, providing a verbal preliminary view
 engaging with respondents and where appropriate, providing a verbal
preliminary review and inviting a revised decision under s 55G
 identifying reviews that are ready to proceed to Commissioner decision under s
55K of the FOI Act.
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Other process improvements include:
 Development and promotion of ‘smartforms’ for agencies to lodge extension of
time applications (to support the existing IC review and FOI complaint
application forms for applicants). Use of smart forms reduces the time needed
to enter data on Resolve and reduces the need for case officers to contact
agencies to ask for the information because the forms require certain
information to be provided before the form can be lodged.
 Resolve review – we are currently working with developers to improve Resolve
workflows. This will assist case officers to more efficiency progress IC reviews,
FOI complaints and extension of time applications.
 Developing a procedure direction for applicants – this will clarify the OAIC’s
procedures for applicants and provide them with guidance about what the OAIC
may require during an IC review.
 Batching of decisions – it is more efficient for case officers to focus on particular
types of cases (for example, searches or practical refusals) or to focus on
particular exemptions (in particular IC reviews involving single exemptions).
 Case categorisation – we have developed a system of categorising IC reviews to
assist with identifying complexity and the appropriate review paths, as well as
ensuring that cases are appropriately allocated to case officers.
Key dates
 1 April 2019: Synergy engagement
 3 and 5 April: Synergy conducted preliminary research and preparatory activities,
including meetings with the OAIC Deputy Commissioner and the Principal Director, FOI
Team.
 8 April 2019: Business planning workshop and focus groups were delivered on‐site at
OAIC’s premises at 175 Pitt Street, Sydney.
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Commissioner brief: FOI Act Reforms D2020/000764
Key messages


The review of charges under the FOI Act published in 2012, and the Hawke Report into
the FOI Act in 2013, identified a number of areas in which changes could be made to
the FOI Act which will increase its ability to delivery transparency and accountability for
the Australian public.



The FOI Act provides a sound basis for providing access to government held
information to the Australian public through formal FOI requests, the disclosure log and
the Information Publication Scheme. s 47E(d)

s 47E(d)

Critical facts
 Charges review: On 7 October 2011, the Minister for Privacy and Freedom of
Information, the Hon Brendon O’Connor, issued terms of reference for a review of
charges under the FOI Act. The Australian Information Commissioner issued a discussion
paper on 31 October 2011, and received 23 submissions from agencies and applicants.
The review report was published in February 2012. The review made ten
recommendations for a new charges framework. These recommendations include
encouraging administrative access; introducing discretionary FOI application fees to
encourage people to use an administrative access scheme before resorting to the FOI
Act; no FOI processing charge for first five hours and a flat $50 fee for work between five
and 10 hours; 40 hour ceiling on processing time (including for personal requests which
are not subject to charges); specific access charges for activities such as supervising
inspection; a reduction in charges for delayed processing; introduction of an IC review
fee if the applicant does not first seek internal review, and indexation of all FOI fees and
charges to the CPI.
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The Executive Summary and Recommendations are at Attachment A. The OAIC’s current
position in relation to the recommendations made by the Information Commissioner in
the Charges Review is at Attachment B.
 Hawke review: On 29 October 2012, the Attorney‐General issued terms of reference for
a review of the operation of the FOI and AIC Acts under s 93B of the FOI Act and s 33 of
the AIC Act. On 1 July 2013, after considering 81 submissions, Dr Hawke finalised his
‘Review of the Freedom of Information Act 1982 and Australian Information
Commissioner Act 2010’.
The Hawke Report concluded that the FOI reforms of 2010 were operating as intended
and were generally well received, however many of the concerns raised in submissions
were not directly addressed in the reform packages. The Hawke Report made 40
recommendations against seven broad themes; the FOI Act framework, the OAIC’s
structure and processes, the two‐tier system of merits review, exemptions, FOI Act
coverage, charges, regulatory and administrative burden. Dr Hawke also published a ‘FOI
Better Practice Guide’ for Australian government agencies and practitioners.
The Executive Summary, including the 40 recommendations, is at Attachment C. The
OAIC’s submissions to the Hawke Report are at Attachment D.
 Belcher Red Tape Review: The ‘Independent Review of Whole‐of‐Government Internal
Regulation’ (the Belcher Red Tape Review) was published in August 2015. This
recommended that entities examine their FOI practices to ensure they impose the least
burdensome mechanisms for responding to FOI requests and consider more active
publication of information to decrease FOI requests. It also recommended that AGD
consider whether the IPS could be consolidated with other government initiatives for
enhancing public accessibility of government information, such as the digital
transformation agenda.
To reduce the administrative burden on entities, AGD should reduce the frequency of
reporting FOI matters from quarterly to annually and seek the Government’s agreement
to prioritise implementation of the Hawke report to reduce the regulatory burden and
improve the operation of the FOI Act and consider issues raised about exemptions and
the scope of access to information under the FOI Act to enhance its operation.
 ANAO Review: On 19 September 2017, the Australian National Audit Office published a
report on Administration of the Freedom of Information Act 1982. This report reviewed
the role of the OAIC and recommended that we develop an approach to verifying the
quality of data input and develop and publish a statement of our regulatory approach.
The audit also looked at how three entities (the Department of Veterans’ Affairs, the
Department of Social Services and the Attorney‐General’s Department) processed FOI
requests. The report investigated the assistance provided to applicants, whether
agencies conducted reasonable searches for documents, timeliness of decision making,
the application of exemptions and whether internal reviews were conducted
appropriately.

Page 2 of 32

FOIREQ20/00215 120



FOI Amendment Bill: On 22 August 2018, Senator Rex Patrick introduced the Freedom
of Information Legislation Amendment (Improving Access and Transparency) Bill 2018
into the Senate. It was referred to Committee, which held a public hearing in Canberra
on 16 November 2018. Nine submissions were received. The Committee issued its
report on 30 November 2018 which did not recommend that the Senate pass the Bill.
The Bill proposed the following amendments to the FOI Act:
o require government to fill all three offices of the Australian Information
Commissioner, the Privacy Commissioner and the Freedom of Information
Commissioner.
o add a new category of decision that may be appealed to the AAT and allow
applicants to apply to the AAT for review of any IC reviewable decision without first
going through the Information Commissioner review process. An applicant taking
this option would pay the usual AAT application fee.
o require the Information Commissioner to notify an IC review applicant if is likely that
more than 120 days will elapse before a decision under s 55K will be made, or that
120 days has elapsed since the IC review application was made. The Information
Commissioner’s notice must state that an application to transfer the IC review
application to the AAT may be made to the OAIC.
o require the consistent application of exemptions by decision makers in the context
during IC review.
o require the Information Commissioner and Privacy Commissioner to hold legal
qualifications if making IC review decisions.
o require publication of documents on a disclosure log between 10 and 14 working
days after access is given.
o require publication of all external legal expenses incurred in relation to FOI matters.
o Senators and Members of the House of Representatives are not subject to FOI
charges unless the work generated by an access application involves charges
totalling more than $1000.
There was a brief second reading debate of the bill on 31 August 2020, during which
both Liberal and Labour Senators spoke against it.

 Thodey Review of the APS: In May 2018 the government commissioned an independent
panel to review the Australian Public Service. The committee received more than 700
submissions. On 19 March 2019, a draft report, ‘APS Review: Priorities for change’, was
published. One key priority identified was ‘an open APS, accountable for sharing
information and engaging widely’ which draws on Australia’s Open Government National
Action plan and refers to New Zealand’s decision to proactively release some
traditionally confidential material.
On 13 December 2019, the Independent Review of the Australian Public Service was
published. Relevantly, the review made the following recommendation:
Government to commission a review of privacy, FOI and record‐keeping
arrangements to ensure that they are fit for the digital age, by:
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‐ supporting greater transparency and disclosure, simpler administration and faster
decisions, while protecting personal data and other information, and
‐ exempting material prepared to inform deliberative processes of government from
release under FOI.
The government did not agree to implement this recommendation. Government noted
the recommendation, saying the government’s principal focus is to ensure agencies
effectively implement current requirements, addressing practical problems where
required and that further reform would be considered separately to the Government’s
response to the APS Review.
 Domestic and internal enforcement mechanisms: A domestic and international
comparison reveals the following legislative measures to address non‐compliance by
agencies following the exercise of enforcement powers by the regulator in reviewing FOI
decisions:
o reports to the Prime Minister/House of Representatives (New Zealand)
o judicial review proceedings (New Zealand)
o contempt of court proceedings (United Kingdom), and
o summary offence proceedings with a maximum penalty of a $1,000 fine (Canada).
A table setting out the relevant jurisdiction, legislation and enforcement mechanism is at
Attachment E.
Possible questions
 Is the FOI Act working to achieve transparency and accountability in government?
The FOI Act provides a sound basis for providing access to government held information
to the Australian public, through formal FOI requests, the disclosure log and the
Information Publication Scheme. s 47E(d)
 What are your suggestions for improvement to the FOI Act?
s 47E(d)

Page 4 of 32

s 47E(d)

FOIREQ20/00215 122

 The media has reported that the Australian government is becoming more secretive.
What are you doing to improve transparency and accountability in government?
I continue to make IC review decisions which provide guidance to Australian
Government agencies. We continue to update the FOI Guidelines. We are reviewing
agency compliance with their disclosure log obligations. We completed a review of
agency compliance with their IPS obligations in June 2019.
 What are your thoughts on the recommendation made by the Thodey review of the
APS that material prepared to inform the deliberative processes of government should
be exempt from release under the FOI Act?
The deliberative processes conditional exemption in s 47C of the FOI Act protects
information which relates to the opinions, advice or recommendations obtained,
prepared or recorded, or consultation or deliberations that have taken place for the
deliberative processes of an agency or a minister or the government. It does not apply
to ‘purely factual material’. In my view this exemption, which is subject to a public
interest test, adequately protects the ability of government officials to develop policy,
debate issues, and to brief ministers and government where appropriate.
The rights and interests of the Australian public would be significantly impacted if the
deliberative processes of government are not subject to an overriding public interest
test. It could undermine the objects of the FOI Act, which include that Australia’s
representative democracy is enhanced by increasing public participation in government
processes with a view to promoting better informed decision making and increasing
scrutiny, discussion, comment and review of the government’s activities.
 Do you consider the FOI Act needs to be amended so that the FOI Act continues to
apply when a Minister changes?
The FOI Act gives a right of access to an ‘official document of a minister’. Unless
documents are required to be retained as National Archives, General Records Authority
No. 38 provides they can be destroyed when the exiting Minister ceases to hold a
ministerial post. If the documents are retained as National Archives, they will not be
able to be accessed for 20 years ‐ until the open access period commences.
s 47E(d)
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s 47E(d)

Key dates


February 2012 – Australian Information Commissioner issues report into charges under
the FOI Act.



22 May 2013 – Australia announces decision to join the Open Government
Partnership.



1 July 2013 –Hawke Report into the operation of the FOI Act.



August 2015 – Belcher red tape review published.



19 September 2017 – Australian National Audit Office publishes report ‘Administration
of the Freedom of Information Act 1982’.



22 August 2018 – Senator Rex Patrick introduced Freedom of Information Legislation
Amendment (Improving Access and Transparency) Bill 2018 into the Senate.



13 December 2019 – Thodey review of Public Service and the government’s response
published.



31 August 2020 – Second reading debate of Freedom of Information Legislation
Amendment (Improving Access and Transparency) Bill 2018, during which both Liberal
and Labour Senators spoke against it.
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Attachment A
Review of charges under the Freedom of Information Act 1982
Executive summary and recommendations
Background to this inquiry
The Freedom of Information Act 1982 (FOI Act), upon commencement in 1982, authorised agencies and
ministers to impose charges for providing access to documents. The type and scale of charges were set out
in the Freedom of Information (Charges) Regulations 1982 (Charges Regulations). In deciding on a charge
an agency is to observe the stated objective of the FOI Act to facilitate public access to government
information promptly and at the lowest reasonable cost (s 3(4)).
Changes have been made only four times to the charges provisions. The first change occurred in 1985
when an FOI application fee was introduced. Next, in 1986 a charge for decision making was introduced,
and the current scale of charges was set. The third change was in 1991, when a cap was imposed on the
charge that could be levied for a request for personal information. The most recent changes in 2010 were
part of an extensive reform of the FOI Act, and were of two kinds: application fees were removed from
FOI access requests, applications for internal review, and requests to amend or annotate personal records
FOI charges were removed from access requests for personal information, for the first five hours of
decision making time for other requests, and where an agency fails to notify a decision on a request within
the prescribed processing period.
At the time of introducing these recent substantial reforms into the Parliament, the Government
foreshadowed that it would ask the Australian Information Commissioner to review the charges regime
within a year of the 2010 reforms commencing. This review commenced in October 2011, and involved
publication of a discussion paper, consultation with the public and Australian Government agencies and
advisory committees, and consideration of written submissions.
Main issues raised in inquiry
Issues that were highlighted by agencies in submissions and during consultations included:







the suitability of the charges scale, which has not altered since 1986
the need to simplify the charges framework
the useful role that charges play in initiating a discussion with applicants about narrowing and
refining the scope of broad requests, and the difficulties agencies face in using s 24AB of the FOI
Act (the ‘practical refusal’ mechanism) to achieve the same effect
the problem of large and complex applications from specific categories of applicants who use the
FOI Act rather than rely upon other means to obtain information (such as law firms that use the
FOI Act as a form of discovery, and members of parliament, journalists, researchers and the
media)
the need for further guidance from the OAIC regarding the application of the FOI Act provisions
for waiving and reducing charges, particularly in assessing an applicant’s claim of financial
hardship or that disclosure would be in the public interest.

Applicants and members of the public, by contrast, emphasised the importance of:
 minimising cost barriers to the exercise of the democratic right of access conferred by the FOI Act
 ensuring that charges do not discriminate against economically disadvantaged applicants
 preventing the introduction of a full cost‐recovery principle for FOI charging.
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Various proposals for reform were made, including:
 simplifying the charges scale by combining some existing charges into a single hourly processing
charge
 introducing a graduated charging scale under which the charge increases based on the time an
agency spends in processing a request
 prescribing a ceiling on the amount of time an agency is required to spend on processing a request
 charging according to the amount of information released
 charging according to the category of applicant
 imposing an FOI application fee and abolishing all other processing charges.
Guiding principles to underpin a new charges framework
Fees and charges play an important role in the FOI scheme. It is appropriate that applicants can be required
in some instances to contribute to the substantial cost to government of meeting individual document
requests. Charges also play a role in balancing demand, by focusing attention on the scope of requests and
regulating those that are complex or voluminous and burdensome to process.
On the other hand, full cost‐recovery would be incompatible with the objects of the FOI Act and would
strike unfairly against large sections of the community. This has been accepted during 30 years of the FOI
Act, as the reported fees and charges collected by agencies represent only 2.08% of the estimated total
cost of administering the FOI Act (1.68% in 2010–11). The FOI reform objective in 2010 was to further
reduce the cost to the community of obtaining government information and to promote greater
transparency in government.
A balance must be struck, but the current method in the FOI Act and Charges Regulations of striking that
balance is inadequate. The charging framework is not easy to administer; charges decisions cause more
disagreement between agencies and applicants than seems warranted; in some cases the cost of assessing
or collecting a charge is higher than the charge itself; and the scale of charges is outdated and unrealistic.
This report proposes four principles to underpin a new charges framework:





Support of a democratic right: Freedom of information supports transparent, accountable and
responsive government. A substantial part of the cost should be borne by government.
Lowest reasonable cost: No one should be deterred from requesting government information because
of costs, particularly personal information that should be provided free of charge. The scale of charges
should be directed more at moderating unmanageable requests.
Uncomplicated administration: The charges framework should be clear and easy for agencies to
administer and applicants to understand. The options open to an applicant to reduce the charges
payable should be readily apparent.
Free informal access as a primary avenue: The legal right of access to documents is important but
should supplement other measures adopted by agencies to publish information and make it available
upon request.

Recommendations for a new charges framework
Recommendations are made in Part 5 of this report to replace the current charges framework in the FOI
Act and Charges Regulations with a new framework that can be summarised as follows:
1. Administrative access: agencies are encouraged to establish administrative access schemes that enable
people to request access to information or documents that are open to release under the FOI Act. A
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scheme should be set out on an agency’s website and explain that information will be provided free of
charge (except for reasonable reproduction and postage costs).
2. FOI application fees: to encourage people to use an administrative access scheme prior to using the FOI
Act, an agency may in its discretion impose a $50 application fee if a person makes an FOI request
without first applying under an administrative access scheme that has been notified on an agency’s
website. A person who applies under an administrative access scheme and is not satisfied with the
outcome or who is not notified of the outcome within 30 days may make an FOI request without paying
an application fee. The agency’s exercise of the discretion to impose a $50 application fee would not be
externally reviewable by the Information Commissioner (IC reviewable), nor subject to waiver on
financial hardship or public benefit grounds.
3. FOI processing charges: no FOI processing charge should be payable for the first five hours of
processing time (which includes search, retrieval, decision making, redaction and electronic
processing). The charge for processing time that exceeds five hours but is less than 10 hours should be
a flat rate of $50. The charge for each hour of processing after the first 10 hours should be $30 per
hour.
4. Ceiling on processing time: an agency should not be required to process a request that is estimated to
take more than 40 hours. The agency must consult with the applicant before making that decision. This
ceiling will replace the practical refusal mechanism in ss 24, 24AA and 24AB. An agency decision to
impose a 40‐hour ceiling would not be IC reviewable, though the agency’s 40‐hour estimate would be
reviewable.
5. FOI access charges: specific access charges should apply for other activities, such as supervising
document inspection ($30 per hour), providing information on electronic storage media (actual cost),
postage (actual cost), printing ($0.20 per page) and transcription (actual cost).
6. Personal information: there should be no processing charge for providing access to documents that
contain an applicant’s personal information, but personal information requests should be subject to the
40‐hour ceiling applying to other requests.
7. Waiver: the specified grounds on which an applicant can apply for reduction or waiver of an FOI
processing or access charge should be financial hardship to the applicant, or that release of the
documents would be of special benefit to the public. An agency may waive a charge in full or by 50% or
decide not to waive. An agency would also have a discretion not to impose or collect an FOI application
fee or processing or access charge; the exercise of that general discretion would not be an IC
reviewable decision.
8. Reduction for delayed processing: where an agency fails to notify a decision on a request within the
prescribed statutory period, the FOI charge that is otherwise payable should be reduced by 25% if the
delay is seven days or less, 50% if more than seven but up to and including 30 days, or 100% for a delay
of more than 30 days.
9. Review application fees: there should be no application fee for internal review. Nor should there be an
application fee for IC review, if an applicant first applies for internal review and is not satisfied with the
decision or is not notified of a decision within 30 days. If an applicant applies directly for IC review
when internal review was available, a fee of $100 should be payable. The fee should not be subject to
waiver.
10. Indexation: all FOI fees and charges should be adjusted every two years to match any Consumer Price
Index change over that period, by rounding the fee or charge to the nearest multiple of $5.
Explanation of the proposed changes
The proposed changes are explained fully in this report. The theme throughout is that applicants and
agencies can equally benefit from a new charges framework that is clear, easy to administer and
understand, encourages agencies to build an open and responsive culture, and provides a pathway for
applicants to frame requests that can be administered promptly and attract little or no processing charge.
There are three primary ways for bringing this change about.
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The first is by encouraging agencies to develop, and applicants to use, administrative access schemes
before resorting to the formal legal processes of the FOI Act. Administrative schemes can play a key role in
meeting the objectives of the FOI Act. They can provide quick and informal information release in a way
that can reduce the cost both to applicants and agencies. Importantly, they complement and do not
detract from the legally enforceable right of access under the FOI Act. In fact, the discussion that occurs
between applicants and agencies at the administrative access stage can assist the smooth operation of the
FOI Act and bring about targeted and quicker document release if FOI processes are later used.
The second is by introducing a new scale of FOI charges that is clear and straightforward to administer. The
new scale will markedly benefit applicants whose requests can be processed in less than 10 hours. Personal
information requests will remain free of processing charges. A new ceiling of 40 hours on processing time
would replace the ‘practical refusal’ mechanism in the FOI Act that makes it difficult to decide when a
complex or voluminous request imposes an unreasonable administrative burden upon an agency. This will
also provide a clear standard for deciding when consultation should occur between an agency and an
applicant about revising and narrowing the scope of a request that appears unmanageably large.
The third is by reinforcing the important role that internal review can play in quickly and effectively
resolving a disagreement between an applicant and an agency about a document request. Internal review
is generally quicker than IC review and enables an agency to take a fresh look at its original decision. An
applicant could still apply directly for IC review but would be required to pay an application fee of $100
(subject to some exceptions). This proposal builds on a changing mood within government since the 2010
reforms to attribute greater importance to internal review and to treat it as a valuable step in resolving
access requests.
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Recommendation 4 – FOI processing ceiling
4.1
An agency or minister should have a discretion to refuse to process a request
for personal or non‐personal information that is estimated to take more than 40 hours
to process. While the estimate of time would be an IC reviewable decision, an agency
decision not to process a request above the 40‐hour ceiling would not be reviewable.
4.2
Before making a decision of that kind the agency or minister must advise the
applicant of the estimated processing time and take reasonable steps to assist the
applicant to revise the request so that it can be processed in 40 hours or less.
4.3
For the purposes of exercising this discretion, an agency or minister may treat
two or more requests as a single request, as provided for in s 24(2) of the FOI Act.
4.4
The practical refusal mechanism in ss 24, 24AA and 24AB of the FOI Act should
be repealed.
Recommendation 5: Reduction and waiver
5.1
The specified grounds on which an applicant can apply for reduction or waiver
of an FOI processing or access charge (but not an FOI application fee) should be:
 that payment of all or part of the charge would cause financial hardship to the
applicant, or

s 47E(d)

 that release of the documents requested by the applicant would be of special
benefit to the public.
5.2
The options open to an agency should be to waive the charges in full, by 50%
or not at all. The decision would be an IC reviewable decision.
5.3
An agency should also have a general discretion not to impose or collect an FOI
application fee or processing or access charge, whether or not the applicant has
requested it to do so. The exercise of that discretion should not be an IC reviewable
decision.
Recommendation 6 – Reduction beyond statutory timeframe
6.1
Where an agency fails to notify a decision on a request within the statutory
timeframe (including any authorised extension) the FOI charge that is otherwise
payable by the applicant should be reduced:
 by 25%, if the delay is 7 days or less
 by 50%, if the delay is more than 7 days and up to and including 30 days
 by 100%, if the delay is longer than 30 days.
Recommendation 7 – Internal and IC review fees
7.1
No fee should be payable for an application for internal review.
7.2
No fee should be payable for an application for IC review of an internal review
decision or a deemed affirmation on internal review.
7.3
An application fee of $100 should be payable for IC review if an applicant who
can apply for internal review has not done so first. The fee of $100 should not be
subject to reduction or waiver.
7.4
No fee should be payable for an application for IC review of a decision of a
minister, the principal officer of an agency, or a deemed decision of an agency to refuse
access to a document or to refuse to amend or annotate a personal record. No fee
should also apply to an application for IC review by a third party of a decision to grant
access to the FOI applicant.
Recommendation 8 – Indexation
8.1
All FOI fees and charges should be adjusted every two years to match any
change over that period in the Consumer Price Index, by rounding the fee or charge to
the nearest multiple of $5.00.
Recommendation 9 – Responding to an agency decision
9.1
An applicant should be required to respond within 30 days after receiving a
notice under s 29(8), advising of a decision to reject wholly or partly the applicant’s
contention that a charge should not be reduced or not imposed. The applicant’s
response should agree to pay the charge, seek internal review of the agency’s decision
or withdraw the FOI request.
9.2
If an applicant fails to respond within 30 days (or such further period allowed
by an agency) the FOI request should be deemed to be withdrawn.
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Attachment C
Review of the Freedom of Information Act 1982 and Australian Information Commissioner Act 2010 (Hawke
Report) (1 July 2013)

Executive Summary
This Review examined the Freedom of Information Act 1982 (FOI Act) and Australian Information
Commissioner Act 2010 and the extent to which those Acts continue to provide an effective framework for
access to government information. The Terms of Reference are at Annex A.
The FOI Act commenced on 1 December 1982. In 2009 and 2010, both the FOI Act and the processing and
administrative framework were substantially amended by the Freedom of Information (Removal of
Conclusive Certificates and Other Measures) Act 2009, Freedom of Information Amendment (Reform) Act
2010, Australian Information Commissioner Act 2010, and Freedom of Information (Fees and Charges)
Regulations 2010 (No. 1).
Submissions from 81 individuals, agencies, and organisations were considered (including confidential
submissions) and consultations held with key stakeholders, including government agencies, academics, and
public interest groups as part of this Review. Relevant reports by the Australian Law Reform Commission,
Australian National Audit Office, Commonwealth Ombudsman, Office of the Australian Information
Commissioner (OAIC), and the Senate Standing Committee on Legal and Constitutional Affairs were also
taken into account. A list of submissions is at Annex B.

Summary of Findings
The Review finds that the reforms have been operating as intended and have been generally well-received.
Many concerns in submissions raised issues not directly addressed by the 2009 and 2010 reform packages.
Administration of FOI represents a significant cost and resource commitment for the Australian Government
and its agencies. A key challenge for agencies, and for the OAIC, is to adopt and maintain practices to
process FOI requests effectively and efficiently within their resources.
Legislative and administrative changes to streamline FOI procedures, reduce complexity and increase
capacity to manage FOI workload both by agencies and the OAIC are recommended. The Review also
recommends changes and adjustments to the operation of the exemptions, fees and charges, and coverage of
specific agencies. In making these recommendations, the Review focussed on ensuring that the right of
access to government information remains as comprehensive as possible.
There are exemptions for certain classes of documents and agencies. The Review believes that these are
warranted despite their limiting effect on the release of government information. The most used exemption
is the personal privacy exemption, being applied in 58% of cases where exemptions were used, or in 17.3%
of FOI requests.
The deliberative processes exemption was applied in 1.5% of requests and the Cabinet documents exemption
in 0.5% of requests. This suggests that the use of these two exemptions, contrary to some views, is at a very
low level.

Guide to this Report
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Chapter One provides background, including previous reviews and reports on Australia's federal FOI and the
scope of this Review. It outlines the reforms to the framework as well as a brief description of the FOI
process.
Chapter Two discusses the OAIC and examines its structure and processes, including the Advisory
Committees. Resourcing and suggestions to alleviate particular issues faced by the OAIC are explored.
Chapter Three addresses the background to and effectiveness of the new two-tier system of merits review.
Specific suggestions for improvements made by submissions are considered.
Chapter Four explores reformulation of the FOI Act exemptions. It examines both the principles and
practical reasons for and effect of the existing exemptions and the impact of abolishing conclusive
certificates.
Chapter Five looks at the specific agencies covered by the FOI Act and those that are exempt. It examines
application of the FOI Act to the Parliamentary Departments as well as considering whether the range of
documents covered by exemptions makes agency exemptions necessary.
Chapter Six examines the effectiveness of the FOI fees and charges framework and the OAIC’s
recommendations in its FOI Charges Review.
Chapter Seven considers the FOI regulatory and administrative burden, including discussion of best practice
initiatives and recommendations to enhance administration of the FOI Act at an agency level, including time
limits and practical refusal mechanisms.
Chapter Eight sets out some conclusions.

Recommendations
Chapter 1: Introduction
Recommendation 1 – Further Comprehensive Review
1(a) The Review recommends that a comprehensive review of the FOI Act be undertaken.
1(b) This review might also consider interaction of the FOI Act with the Archives Act 1983, Privacy Act
1988 and other related legislation.
Chapter 2: Office of the Australian Information Commissioner (OAIC)
Recommendation 2 – Online Status of FOI Reviews and Complaints
The Review recommends the OAIC consider establishing an online system which enables agencies and
applicants involved in a specific FOI review or FOI complaint investigation to monitor progress of the
review or complaint.
Chapter 3: Effectiveness of the New Two-Tier System of Review
Recommendation 3 – Delegation of Functions and Powers
The Review recommends that section 25 of the Australian Information Commissioner Act 2010 be amended
to allow for the delegation of functions and powers in relation to review of decisions imposing charges under
section 29 of the FOI Act.
Recommendation 4 – Power to Remit Matters to Decision-maker for Further Consideration
The Review recommends the FOI Act be amended to provide an express power for the Information
Commissioner to remit a matter for further consideration by the original decision-maker.
Recommendation 5 – Resolution of Applications by Agreement
The Review recommends the FOI Act be amended to make it clear that an agreed outcome finalises an
Information Commissioner review and, in these circumstances, a written decision of the Information
Commissioner is not required.
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Recommendation 6 – Third Party Review Rights
The Review recommends the FOI Act be amended to provide that only the applicant and the respondent are
automatically a party to an Information Commissioner review. Any other affected person would be able to
apply to be made a party to the review.
Recommendation 7 – Extensions of Time
The Review recommends the FOI Act be amended to:
 remove the requirement to notify the OAIC of extensions of time by agreement; and
 restrict the OAIC’s role in approving extensions of time to situations where an FOI applicant has sought
an Information Commissioner review or made a complaint about delay in processing a request.
Recommendation 8 – Agreement to Extension of Time Beyond 30 Days
The Review recommends that section 15AA of the FOI Act be amended to provide an agency or minister
can extend the period of time beyond an additional 30 working days with the agreement of the applicant.
Recommendation 9 – Extension of Time for Consultation on Cabinet-related Material
9(a) The Review recommends the FOI Act be amended to allow an agency to extend the period of time for
notifying a decision on an FOI request by up to 30 working days where consultation with the
Department of the Prime Minister and Cabinet on any Cabinet-related material is required.
9(b) The Cabinet Handbook should be revised to accord with this recommendation.
Recommendation 10 – Two-Tier External Review
The Review recommends that the two-tier external review model be re-examined as part of the
comprehensive review of the FOI Act.
Chapter 4: Reformulation of the FOI Act Exemptions
Recommendation 11 – Law Enforcement and Public Safety
The Review recommends the exemption for documents affecting the enforcement of law and protection of
public safety in section 37 of the FOI Act be revised to include the conduct of surveillance, intelligence
gathering and monitoring activities. This revision should also cover the use of FOI as an alternative to
discovery in legal proceedings or investigations by regulatory agencies.
Recommendation 12 – Cabinet Documents
The Review recommends the exemption for Cabinet documents be clarified by including definitions of
‘consideration’ and ‘draft of a document’.
Recommendation 13 – Ministerial Briefings
The Review recommends that the FOI Act be amended to include a conditional exemption for incoming
government and incoming minister briefs, question time briefings and estimates hearings briefings.
Recommendation 14 – Information as to Existence of Documents
The Review recommends that section 25 of the FOI Act be amended to cover the Cabinet exemption.
Chapter 5: Consideration of Specific Agencies Covered by the FOI Act
Recommendation 15 – Parliamentary Departments
The Review recommends the FOI Act be amended to make the Department of the Senate, the Department of
the House of Representatives and the Department of Parliamentary Services subject to the FOI Act only in
relation to documents of an administrative nature. The FOI Act should also be amended to provide an
exclusion for the Parliamentary Librarian.
Recommendation 16 – Exclusion of Australian Crime Commission from the FOI Act
The Review recommends the Australian Crime Commission be excluded from the operation of the FOI Act.
Section 7(2A) of the FOI Act should be amended to refer to an ‘intelligence agency document’ of the
Australian Crime Commission.
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Recommendation 17 – Review of Agencies Listed in Part I of Schedule 2 to the FOI Act
17(a) The Review recommends the intelligence agencies remain in Part I of Schedule 2 to the FOI Act. The
parts of the Department of Defence listed in Division 2 of Part I of Schedule 2 should also remain.
17(b) All other agencies currently in Part I of Schedule 2 should justify their exclusion from the FOI Act to
the satisfaction of the Attorney-General. If they do not do this within 12 months, they should be
removed.
17(c) The Attorney-General should also consider whether there is a need to include any other agencies in
Schedule 2.
Recommendation 18 – Criteria for Assessment of Agencies Exempt in Respect of Particular
Documents
The Review recommends the FOI Act contain criteria for assessment of agencies which are exempt from the
FOI Act in respect of particular documents.
Recommendation 19 – Review of Agencies Listed in Part II of Schedule 2 to the FOI Act
19(a) The Review recommends Section 47 of the FOI Act be amended to make clear that it applies to
documents that contain information about the competitive or commercial activities of agencies.
19(b) All agencies in Part II of Schedule 2 to the FOI Act should justify their exclusion from the FOI Act to
the satisfaction of the Attorney-General. If they do not do so, they should be removed from Part II of
Schedule 2.
19(c) The Attorney-General should also consider whether there is a need to include any other agencies in
Part II of Schedule 2.
Recommendation 20 – Review of Agencies Listed in Schedule 1 to the FOI Act
20(a) The Review recommends Schedule 1 to the FOI Act be amended to repeal the bodies listed, as they no
longer exist.
20(b) The Attorney-General should also consider whether there is a need to include any tribunals, authorities
or bodies in Schedule 1.
Chapter 6: Fees and Charges
Recommendation 21 – Administrative Access Schemes
21(a) The Review recommends the OAIC consider the development of appropriate guidance and assistance
to encourage agencies to develop administrative access schemes.
21(b) While the Review acknowledges the desirability of encouraging the use of administrative access
schemes, it does not believe it appropriate for this to be done by reintroduction of application fees for
FOI requests.
Recommendation 22 – FOI Processing Charges
22(a) The Review recommends that a flat rate processing charge should apply to all processing activities,
including search, retrieval, decision-making, redaction and electronic processing. No charge should be
payable for the first five hours of processing time. Processing time that exceeds five hours but is ten
hours or less should be charged at a flat rate of $50. The charge for each hour of processing time after
the first ten hours should be $30 per hour.
22(b) The current provisions for no processing charges for access to an applicant’s personal information and
for waiver of charges should continue to apply.
Recommendation 23 – FOI Access Charges
23(a) The Review recommends that a flat rate access charge should apply to all access supervision activities
of $30 per hour and that no other access charges should apply.
23(b) The current provisions for no charges for access to an applicant’s personal information and for waiver
of charges should continue to apply.
Recommendation 24 – Ceiling on Processing Time for FOI requests
The Review recommends introduction of a 40-hour processing time ceiling for FOI requests.
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Recommendation 25 – Reduction and Waiver of FOI Charges
25(a) The Review recommends that an agency should be able to waive or reduce charges in full, by 50% or
not at all. However, it considers that it would be better for these options to be set out in guidelines
rather than in the FOI Act itself and recommends the OAIC consider amending its guidelines
accordingly.
25(b) The Review believes that the current requirement to consider whether access to a document would be
in the general public interest or in the interest of a substantial section of the public should remain
unchanged.
Recommendation 26 – Reduction Beyond Statutory Timeframe
26(a) The Review recommends adoption of a sliding scale for reduction of charges where decisions are not
notified within statutory timeframes in accordance with recommendation 6 of the FOI Charges
Review.
26(b) No charge should be payable if the delay is longer than 30 working days.
Recommendation 27 – Application Fees for Information Commissioner Review for Review of Access
to Non-personal Information
27(a) The Review recommends that an application fee of $400 apply for a review of an FOI decision for
access to non-personal information. This fee would be reduced to $100 in cases of financial hardship.
27(b) If proceedings terminate in a matter favourable to the applicant, a $300 refund would apply. There
would be no refund of the reduced fee.
27(c) No fee would apply for an Information Commissioner review of an access grant decision by an
affected third party.
27(d) In all other cases, fees would be payable for Information Commissioner review of decisions for access
to non-personal information.
27(e) There would be no remission of the fee where an applicant has first sought internal review or where
internal review is not available.
Recommendation 28 – Indexation of Fees and Charges
The Review recommends that all fees and charges are adjusted every two years in accordance with the CPI
based on the federal courts/AAT provision for biennial fee increases.
Recommendation 29 – Timeframes for Applicants to Respond to Agency Decisions
29(a) The Review recommends that an applicant should be required to respond within 30 working days after
receiving a notice under section 29(8), advising of a decision to reject wholly or partly the applicant’s
contention that a charge should not be reduced or not imposed. The applicant’s response should agree
to pay the charge, seek internal review of the agency’s decision or withdraw the FOI request.
29(b) If an applicant fails to respond within 30 working days (or such further period allowed by an agency)
the FOI request should be deemed to be withdrawn.
Chapter 7: Minimising Regulatory Burden on Agencies
Recommendation 30 – Practical Refusal Mechanism
The Review recommends section 24AA(1)(b) of the FOI Act be repealed to make it clear that the practical
refusal mechanism can only be used after an applicant has provided information to identify the documents
sought.
Recommendation 31 – Time Periods in the FOI Act to be Specified in Working Days
31(a) The Review recommends that where appropriate, the FOI Act be amended so that time periods are
specified in terms of ‘working days’ rather than calendar days.
31(b) The timeframe for processing an FOI request (not taking into account any extensions of time) should
be 30 working days. Provision should be made to exclude any period in which an agency is closed
such as during the ‘shut-down’ period between Christmas and New Year.
Recommendation 32 – Repeat or Vexatious Requests
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The Review recommends the FOI Act be amended to permit agencies to decline to handle a repeat or
vexatious request or requests that are an abuse of process, without impacting on the applicant’s ability to
make other requests or remake the request that was not accepted. The applicant can appeal against such a
decision to the OAIC.
Recommendation 33 – Anonymous Requests
33(a) The Review recommends the FOI Act be amended so that an FOI request cannot be made
anonymously or under a pseudonym.
33(b) It should be necessary for an applicant to provide an address in Australia.
Recommendation 34 – Inspector-General of Intelligence and Security
The Review recommends the FOI Act and the Archives Act 1983 be amended to clarify procedural aspects
concerning the Inspector-General of Intelligence and Security giving evidence in FOI and archive matters
before the AAT and FOI matters before the Information Commissioner.
Recommendation 35 – Amendment of Personal Records and the Archives Act
The Review recommends the FOI Act be amended to enable a personal record to be amended when the
amendment is authorised under the Archives Act 1983.
Recommendation 36 – Single Website for all Disclosure Logs
The Review recommends the disclosure log for each agency and minister should be accessible from a single
website hosted by either the OAIC or data.gov.au to enhance ease of access.
Recommendation 37 – Minimum Timeframe for Publication of Disclosure Log
The Review recommends that there should be a period of five working days before documents released to an
applicant are published on the disclosure log. However, it considers that it would be better for this to be set
out in guidelines rather than in the FOI Act itself and recommends the OAIC consider amending its
guidelines accordingly.
Recommendation 38 – Copyright
The Review recommends the Government consider issues concerning the interaction of the FOI Act and the
potential impact that publication of third-party material under the FOI Act may have on a copyright owner’s
revenue or market.
Recommendation 39 – Suspension of FOI Processing During Litigation
The Review recommends the FOI Act be amended so that the processing of an FOI request is suspended
where the applicant has commenced litigation or there is a specific ongoing law enforcement investigation in
progress.
Recommendation 40 – Backup Tapes
The Review recommends the FOI Act be amended so that a search of a backup system is not required, unless
the agency or minister searching for the document considers it appropriate to do so.
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Recommendation 16 – Exclusion of Australian Crime Commission from the FOI Act
The Review recommends the Australian Crime Commission be excluded from the operation of the FOI
Act. Section 7(2A) of the FOI Act should be amended to refer to an ‘intelligence agency document’ of
the Australian Crime Commission.
Recommendation 17 – Review of Agencies Listed in Part I of Schedule 2 to the FOI Act
17(a) The Review recommends the intelligence agencies remain in Part I of Schedule 2 to the FOI Act.
The parts of the Department of Defence listed in Division 2 of Part I of Schedule 2 should also
remain.
17(b) All other agencies currently in Part I of Schedule 2 should justify their exclusion from the FOI
Act to the satisfaction of the Attorney-General. If they do not do this within 12 months, they
should be removed.
17(c) The Attorney-General should also consider whether there is a need to include any other agencies
in Schedule 2.
Recommendation 18 – Criteria for Assessment of Agencies Exempt in Respect of Particular
Documents
The Review recommends the FOI Act contain criteria for assessment of agencies which are exempt from
the FOI Act in respect of particular documents.
Recommendation 19 – Review of Agencies Listed in Part II of Schedule 2 to the FOI Act
19(a) The Review recommends Section 47 of the FOI Act be amended to make clear that it applies to
documents that contain information about the competitive or commercial activities of agencies.
19(b All agencies in Part II of Schedule 2 to the FOI Act should justify their exclusion from the FOI
Act to the satisfaction of the Attorney-General. If they do not do so, they should be removed from
Part II of Schedule 2.
19(c) The Attorney-General should also consider whether there is a need to include any other agencies
in Part II of Schedule 2.
Recommendation 20 – Review of Agencies Listed in Schedule 1 to the FOI Act
20(a) The Review recommends Schedule 1 to the FOI Act be amended to repeal the bodies listed, as
they no longer exist.
20(b) The Attorney-General should also consider whether there is a need to include any tribunals,
authorities or bodies in Schedule 1.

s 47E(d)

Recommendation 21 – Administrative Access Schemes
21(a) The Review recommends the OAIC consider the development of appropriate guidance and
assistance to encourage agencies to develop administrative access schemes.
21(b) While the Review acknowledges the desirability of encouraging the use of administrative access
schemes, it does not believe it appropriate for this to be done by reintroduction of application fees
for FOI requests.
Recommendation 22 – FOI Processing Charges
22(a) The Review recommends that a flat rate processing charge should apply to all processing activities,
including search, retrieval, decision-making, redaction and electronic processing. No charge
should be payable for the first five hours of processing time. Processing time that exceeds five
hours but is ten hours or less should be charged at a flat rate of $50. The charge for each hour of
processing time after the first ten hours should be $30 per hour.
22(b)The current provisions for no processing charges for access to an applicant’s personal information
and for waiver of charges should continue to apply.
Recommendation 23 – FOI Access Charges
23(a) The Review recommends that a flat rate access charge should apply to all access supervision
activities of $30 per hour and that no other access charges should apply.
23(b)The current provisions for no charges for access to an applicant’s personal information and for
waiver of charges should continue to apply.
Recommendation 24 – Ceiling on Processing Time for FOI requests
The Review recommends introduction of a 40-hour processing time ceiling for FOI requests.
Recommendation 25 – Reduction and Waiver of FOI Charges
25(a) The Review recommends that an agency should be able to waive or reduce charges in full, by 50%
or not at all. However, it considers that it would be better for these options to be set out in
guidelines rather than in the FOI Act itself and recommends the OAIC consider amending its
guidelines accordingly.
25(b) The Review believes that the current requirement to consider whether access to a document would
be in the general public interest or in the interest of a substantial section of the public should
remain unchanged.
Recommendation 26 – Reduction Beyond Statutory Timeframe
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26(a) The Review recommends adoption of a sliding scale for reduction of charges where decisions are
not notified within statutory timeframes in accordance with recommendation 6 of the FOI
Charges Review.
26(b)No charge should be payable if the delay is longer than 30 working days.
Recommendation 27 – Application Fees for Information Commissioner Review for Review of
Access to Non-personal Information
27(a) The Review recommends that an application fee of $400 apply for a review of an FOI decision for
access to non-personal information. This fee would be reduced to $100 in cases of financial
hardship.
27(b) If proceedings terminate in a matter favourable to the applicant, a $300 refund would apply. There
would be no refund of the reduced fee.
27(c) No fee would apply for an Information Commissioner review of an access grant decision by an
affected third party.
27(d) In all other cases, fees would be payable for Information Commissioner review of decisions for
access to non-personal information.
27(e) There would be no remission of the fee where an applicant has first sought internal review or
where internal review is not available.
Recommendation 28 – Indexation of Fees and Charges
The Review recommends that all fees and charges are adjusted every two years in accordance with the
CPI based on the federal courts/AAT provision for biennial fee increases.

s 47E(d)

Recommendation 29 – Timeframes for Applicants to Respond to Agency Decisions
29(a) The Review recommends that an applicant should be required to respond within 30 working days
after receiving a notice under section 29(8), advising of a decision to reject wholly or partly the
applicant’s contention that a charge should not be reduced or not imposed. The applicant’s
response should agree to pay the charge, seek internal review of the agency’s decision or
withdraw the FOI request.
29(b) If an applicant fails to respond within 30 working days (or such further period allowed by an
agency) the FOI request should be deemed to be withdrawn.
Recommendation 30 – Practical Refusal Mechanism
The Review recommends section 24AA(1)(b) of the FOI Act be repealed to make it clear that the
practical refusal mechanism can only be used after an applicant has provided information to identify the
documents sought.

Recommendation 31 – Time Periods in the FOI Act to be Specified in Working Days
31(a) The Review recommends that where appropriate, the FOI Act be amended so that time periods are
specified in terms of ‘working days’ rather than calendar days.
31(b)The timeframe for processing an FOI request (not taking into account any extensions of time)
should be 30 working days. Provision should be made to exclude any period in which an agency
is closed such as during the ‘shut-down’ period between Christmas and New Year.
Recommendation 32 – Repeat or Vexatious Requests
The Review recommends the FOI Act be amended to permit agencies to decline to handle a repeat or
vexatious request or requests that are an abuse of process, without impacting on the applicant’s ability to
make other requests or remake the request that was not accepted. The applicant can appeal against such a
decision to the OAIC.

Recommendation 33 – Anonymous Requests
33(a) The Review recommends the FOI Act be amended so that an FOI request cannot be made
anonymously or under a pseudonym.
33(b) It should be necessary for an applicant to provide an address in Australia.
Recommendation 34 – Inspector-General of Intelligence and Security
The Review recommends the FOI Act and the Archives Act 1983 be amended to clarify procedural
aspects concerning the Inspector-General of Intelligence and Security giving evidence in FOI and
archive matters before the AAT and FOI matters before the Information Commissioner.
Recommendation 35 – Amendment of Personal Records and the Archives Act
The Review recommends the FOI Act be amended to enable a personal record to be amended when the
amendment is authorised under the Archives Act 1983.
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s 47E(d)
Recommendation 36 – Single Website for all Disclosure Logs
The Review recommends the disclosure log for each agency and minister should be accessible from a
single website hosted by either the OAIC or data.gov.au to enhance ease of access.
Recommendation 37 – Minimum Timeframe for Publication of Disclosure Log
The Review recommends that there should be a period of five working days before documents released
to an applicant are published on the disclosure log. However, it considers that it would be better for this
to be set out in guidelines rather than in the FOI Act itself and recommends the OAIC consider
amending its guidelines accordingly.
Recommendation 38 – Copyright
The Review recommends the Government consider issues concerning the interaction of the FOI Act and
the potential impact that publication of third-party material under the FOI Act may have on a copyright
owner’s revenue or market.
Recommendation 39 – Suspension of FOI Processing During Litigation
The Review recommends the FOI Act be amended so that the processing of an FOI request is suspended
where the applicant has commenced litigation or there is a specific ongoing law enforcement
investigation in progress.
Recommendation 40 – Backup Tapes
The Review recommends the FOI Act be amended so that a search of a backup system is not required,
unless the agency or minister searching for the document considers it appropriate to do so.
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Attachment D
OAIC’s submission to the Review of the Freedom of Information Act 1982 and Australian Information
Commissioner Act 2010 (Hawke Report)
Please note that in light of the passage of time and current environment, the OAIC’s current position may
differ from the position in 2012. Similarly, the OAIC’s consideration of recommendations proposed by the
Hawke Review may need to be reviewed to reflect the current environment.
The OAIC’s submissions to the Hawke Review of freedom of information legislation (December 2012)
included the following suggestions for reform that would help improve efficiency of the IC review
process/OAIC functioning.


Remove Part V of the FOI Act so the Privacy Act provides the sole mechanism for amendment requests.



Remove the prohibition in the AIC Act on delegation of the IC review decision‐making power under s 55K of the
FOI Act.



Remove the barrier to delegation of Information Commissioner complaint handling powers.



Authorise the Information Commissioner to remit a matter to an agency or minister for reconsideration.



Broaden the grounds on which the Information Commissioner can decide not to undertake an IC review.



Broaden the grounds on which the Information Commissioner can decide not to investigate a complaint.



Provide a clearer mandate and powers for the Information Commissioner to resolve IC review applications by
agreement between the parties to a review.



Remove the requirement in s 15AA to notify the OAIC of extensions of time by agreement and otherwise limit
the OAIC’s role in approving extensions of time to situations where an FOI applicant has sought IC review or
lodged a complaint about delay processing a request.



Reduce the use of the FOI process for legal discovery by means such as introducing a 40‐hour cap on processing
time or by adopting the Queensland model where access may be refused if the document can be accessed under
another Act or under arrangements made by an agency, whether or not access is subject to a fee or charge.



Introduce a partial exemption under the FOI Act for the OAIC in respect of the OAIC’s merits review and
complaint functions.



Amend the FOI Act so that an agency may refuse to process a request if, after having assisted the applicant to
clarify the scope of the request, the processing time would exceed 40 hours.



Consider whether action needs to be taken regarding the timing of disclosure log publication, in particular
considering the issues potentially affecting the use of the FOI Act by applicants with a special interest in being
granted access to documents prior to publication on an agency or ministerial disclosure log.

In 2013, the OAIC considered a range of recommendations made in the Hawke Report and either
supported or did not oppose the following suggestions for change (selected because they may impact on
the efficiency of the IC review/complaint handling processes).


Limiting access when information is available free of charge, or when information that would substantially
address the subject matter of the request is regularly made publicly available, in annual reports or otherwise,
within a certain timeframe and revise the disclosure log requirements to expressly require publication of the
terms of an FOI request (Neutral/could support but need more information).



Streamline FOI processing and access charges, including indexation of fees and charges (Neutral/could support,
more information needed).



Provide that a search of backup tapes is not required unless the agency or minister considers it appropriate
((Neutral/could support, more information needed).
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Amend the FOI Act to provide for the delegation of the Information Commissioner’s powers in charges decision
(Support).



Give the Information Commissioner power to remit matters to the original decision maker for further
consideration (Support).



Allow for the resolution of applications by agreement without requiring a formal IC decision (Support).



Only the applicant and respondent are automatically parties to an IC review (other affected persons can apply to
be made parties) (Support).



Clarify the operation of the IC’s discretion to decide not to undertake an IC review if the AAT is dealing with, or
has dealt with, the matter (Support).



Clarify s 54W(b) to include factors to take into account when considering whether it is in the interests of the
administration of the FOI Act for the IC review to be considered by the AAT. Factors identified include if matter is
complex or resource intensive; whether the decision was made by a minister or the principal officer of the
agency; or whether the decision refusing access concerns national security or cabinet documents (Neutral/could
support – question need for change).
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Commissioner brief: FOI ‐ official ministerial documents and incoming
government briefs D2020/000760
Key messages


A ministerial diary would be considered an ‘official document of a minister’ if the diary
is held by the minister in their capacity as a minister, and the entries relate to the
affairs of an agency.



New technologies, such as messages in WhatsApp and Wickr, broaden the range of
documents falling within the definition of ‘document’ in s 4(1) of the FOI Act, which
includes ‘any other record of information’. Agencies are expected to conduct searches
of mobile devices when they may contain documents of an agency or official
documents of a minister. TRIM link for reference: Commissioner brief ‐ Guidance
regarding new technologies and archives: D2019/001017



The National Archives of Australia (NAA) has issued the ‘National Archives: General
Records Authority 38’ (the Records Authority), which sets out the types of records that
must be retained by a minister or transferred to NAA under the Archives Act 1983
(Attachment 1). The Records Authority applies to all ministerial records, including
diaries.



Where there is a change of minister in the course of an FOI request or an IC review, the
new minister is the respondent to the FOI request or IC review. This may cause the FOI
Act to no longer apply to a document if the new minister does not hold a copy or does
not have access to the requested document.



The FOI Act applies to Incoming Government Briefs (IGB), as they are considered a
‘document of an agency’. Despite the special role of IGBs, not all IGBs are the same and
each IGB must be examined on its own merits.



The OAIC will amend Part 5 of the FOI Guidelines (Exemptions) to incorporate the
decision under s 55K of the FOI Act in Rex Patrick and Department of Defence (Freedom
of information) [2019] AICmr 19 (15 May 2019) (OAIC reference number: MR18/00467),
which provides guidance on the application of the cabinet documents exemption in
s 34 of the FOI Act in relation to senior official diaries.

Critical facts
Diaries


Ministerial diaries are considered to be ‘official documents of a minister’ unless the
entries come under any of the following three categories:
o personal documents of a minister (or departmental staff where the diary
requested is from a Departmental official)
o documents of a party‐political nature, or
o documents held by the minister in their capacity as a local member of parliament
not dealing with the minister’s portfolio responsibility.
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Where entries fall within any of the above categories, it is expected that the agency or
minister will prepare an edited copy of the diary with this material redacted.

New technologies


Recent IC review decisions in relation to WhatsApp and Wickr focus on the issue of
whether all reasonable steps have been undertaken by the agency or minister under s
24A of the FOI Act to locate the relevant documents. Agencies and ministers must
undertake adequate searches for documents considered to be ‘official documents of a
minister’. This includes undertaking searches for the relevant documents on mobile
devices, within the app itself and any other areas where copies of the documents may
be stored, including any back‐ups of the device. A record of the searches undertaken
should be made.

National Archives: General Records Authority 38


When a minister vacates their office, documents in their possession are required to be
retained under the Archives Act if the document has ‘Retain as National Archives’
status. Under General Records Authority No. 38, ministerial diaries must be retained.
(For a list of documents with ‘Retain as National Archives’ status, please see
Attachment B in Commissioner brief ‐ Guidance regarding new technologies and
archives: D2019/001017).



Where a document does not have ‘Retain as National Archives’ status, the document
may be destroyed when the minimum retention period has expired and the records
are no longer needed for business purposes (usually 7 years) or when the minister
leaves office, whichever is sooner.



Records Authority 38 applies to ‘Ministerial records’. Ministerial records are defined as
‘record[s] made or received and kept by: (a) a minister or (b) a ministerial officer; other
than a record that was not made or received in connection with discharging the
minister’s ministerial responsibilities’. ‘Final versions of a minister’s daily itinerary and
event briefings’ are categorised as Class 62496 documents which must be retained as
national archives (see page 17).

Change of minister during the course of an IC review
 Section 11 of the FOI Act provides a legally enforceable right to documents of an
agency (other than an exempt document) and official documents of a minister (other
than an exempt document). The FOI Act does not apply to documents of a person in
their capacity as a Member of Parliament.
 Where a request is made naming a minister as the respondent and there is a change
of minister, generally the request continues with the new minister as the respondent.
However, if the request relates to a document that was in the possession of the
previous minister, but is not in the possession of the new minister, the document will
no longer be an official document of a minister, and will therefore not be subject to
the FOI Act.
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 When a request is made to a minister, and that person is no longer a minister, we
write to the new minister’s office and seek confirmation of whether they are in
possession of the documents. If we are told the relevant documents are not in
possession of the new minister, we issue an ‘Intent to Decline’ letter, because the
relevant documents are no longer official documents of a minister.
Incoming Government Briefs (IGBs)
 A common exemption applied by agencies to IGBs is the deliberative processes
exemption (s 47C), as information contained in an IGB would generally be
deliberative in nature (i.e., it would likely contain advice, opinions and
recommendations for consideration by the incoming government).
 It has been settled that IGBs play an important role in Australian Government by
enabling and facilitating a smooth transition from one government to another
following an election. Due to the role of IGBs, previous IC review and AAT decisions
have accepted ‘frankness and candour’ claims as factors against disclosure. However,
this does not mean that all IGBs would be exempt under s 47C, as there may be parts
of the IGB that contain ‘operational information’ or ‘purely factual material’
(s 47C(2)). Similarly, as s 47C is a conditional exemption, the relevant public interest
factors must be considered. Accordingly, each IGB must be examined and considered
on its own merits.
 The AAT decision in Dreyfus and Secretary Attorney‐General’s Department (Freedom
of information) [2015] AATA 962 (14 December 2015) considered an IGB prepared for
the Attorney‐General following the 2013 election. In her decision, Justice Bennett:




found there were portions of the IGB that could be characterised as purely
factual, which were capable of discrete disclosure, and which ought to be
disclosed
accepted that other material that might be considered factual was inextricably
intertwined with deliberative material and could not sensibly be excised
in relation to the material that her Honour accepted was deliberative in nature,
found that the public interest favoured exemption rather than disclosure.

 The most recent IC review decision that considered IGBs is Dan Conifer and
Department of the Prime Minister and Cabinet (No. 2) (Freedom of
information) [2017] AICmr 117 (15 November 2017). In this case the former
Information Commissioner found that most of the information in the IGB was
deliberative in nature and that it would be contrary to the public interest to release
it. However the Information Commissioner identified further factual material that
was not conditionally exempt under s 47C of the FOI Act.
Possible questions


A number of agencies have relied on the paragraph [5.72] of the FOI Guidelines to
exempt the diaries of ministers, claiming that the diary entries contained dates of
Cabinet meetings and are therefore exempt under s 34(2). What is the
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Commissioner’s view on the use of s 34 to refuse access to a ministerial diary on the
basis that the diary contains Cabinet meeting dates?
It will depend on the information recorded in the diary entries and whether they would
reveal a Cabinet deliberation or decision, the existence of which has not been officially
disclosed. The FOI Guidelines currently say that documents that refer to a Cabinet
meeting date can be considered to contain an extract from a Cabinet document under
s 34(2). The Guidelines were last updated in December 2016.
In a number of IC reviews, agencies have used the s 34 exemption (Cabinet documents)
to exempt ministerial and other senior public officials’ diaries on the basis that the
document contained dates of Cabinet meetings. Paragraph [5.72] of the FOI Guidelines
explain that documents that refer to a Cabinet meeting date or Cabinet document
reference number contains an extract from a Cabinet document for the purposes of
s 34(2).
However, Justice Jagot in the AAT decision of Dreyfus and Attorney‐General
(Commonwealth of Australia) (Freedom of information) [2015] AATA 995, [55]
explained that an entry that simply said ‘Cabinet meeting’ cannot attract the operation
of s 34 in any circumstance ‘even by any process of the building of a mosaic by
reference to date and published announcements’. This approach was followed in Rex
Patrick and Department of Defence (Freedom of Information) [2019] AICmr 19, [19]–
[20].
Notwithstanding the above, s 34(6) of the FOI Act provides that information in a
document to which s 34(1)‐(3) applies is not exempt if the information is purely factual
material. For example, see the approach in Rex Patrick and Department of Defence
(Freedom of information) [2019] AICmr 19 [19]–[24] in the context of electronic
calendars. Previous IC review decisions have also expressed the view that diary entries
consist of purely factual material.
We are in the process of reviewing and updating Part 5 of the FOI Guidelines for
currency.


Are messages sent and received through mobile applications (e.g. WhatsApp) covered
by the FOI Act?
Yes, the FOI Act provides a right of access to documents of an agency or official
documents of a minister, unless that document is an exempt document. The definition
of ‘document’ under the FOI Act includes a list of items that would be considered a
document, which includes any other record of information.



In circumstances where a request is made to a minister and that minister changes,
why does the FOI Act no longer apply to the requested document?
This is a matter of statutory interpretation. The FOI Act provides a right of access to
‘documents of an agency’ and ‘official documents of a minister’ unless an exemption
applies. Section 4(1) of the FOI Act explains that the term ‘official document of a
Minister’ means documents that are:
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1. In the possession of a minister in their capacity as a minister, and
2. Relates to the affairs of an agency or a Department of State.
When a request is made to a minister for documents such as the minister’s diary, and if
there is a change of minister, the new minister becomes the respondent, because they
are now the minister of that particular portfolio (for further information see [2.52] of
the FOI Guidelines). The FOI request or IC review continues, but with the new minister
as the respondent. In the case of the diary, if the diary was given to the new minister by
the former minister, then the diary could still be considered ‘an official document of a
minister’. However, if the new minister does not have access to that document, the
diary ceases to be ‘an official document of a minister’, because the diary is not in
the ’possession’ of the new minister (i.e., the diary is not held by the minister).
The status of an FOI request to a Minister, who is subsequently appointed to a new
ministerial post and takes documents associated with their former ministerial position
with them, has not been tested. However the definition of official document of a
Minister includes ‘a document that is in the possession of a Minister, or that is in the
possession of the Minister concerned …’. The OAIC considers that the definition of
‘official document of a minister’ in s 4 only requires a document to be in the possession
of a Minister and as a result the FOI request will be unaffected.
 Do you consider the FOI Act needs to be amended so that the FOI Act continues to
apply when a minister changes?
The National Archives of Australia issues records authorities which detail which
documents must be retained when a minister ceases to hold a ministerial post. These
provide that Ministerial records (in any form including digital) are records created or
received in the course of discharging official functions as a minister or made or received
by the ministerial office in relation to those duties. In face to face briefings with
Ministers and their staff conducted in December 2018 and February 2019 National
Archives encouraged Ministers to transfer archival value records to the National
Archives via the portfolio department. This is consistent with best practice where
ministerial records are typically provided to the relevant portfolio department in
consultation with the Department Liaison Officer (DLO). Any ministerial record that
may be needed by an incoming minister should be made available via the portfolio
department.
The FOI Act gives a right of access to an ‘official document of a minister’. Unless
documents are required to be retained as National Archives, General Records Authority
No. 38 provides they can be destroyed when the exiting minister ceases to hold a
ministerial post. If the documents are retained as National Archives, they will not be
available for open access for 20 years.
s 47E(d)
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Does the FOI Act apply to Incoming Government Briefs (IGBs)?
Yes, the FOI Act applies to IGBs (whether prepared for the party that formed
government, or the party that did not form government). In most cases, the IGB is held
by the portfolio Department and would be considered a ‘document of an agency’.
A common exemption applied by agencies to IGBs is the deliberative processes
exemption (s 47C), as information contained in an IGB would generally be deliberative
in nature (i.e., it would likely contain advice, opinions and recommendations for
consideration by the incoming government).
It has been settled that IGBs play an important role in Australian Government by
enabling and facilitating a smooth transition from one government to another following
an election. However, this does not mean that all IGBs would be exempt under s 47C,
as there may be parts of the IGB that contain ‘operational information’ or ‘purely
factual material’ (s 47C(2)). Similarly, because s 47C is a conditional exemption, the
relevant public interest factors must be considered. Accordingly, each IGB must be
examined and considered on its own merits.
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INTRODUCTION
The National Archives of Australia has developed this records authority to set out the requirements for keeping
or destroying records relating to offices of Ministers of State. These records, referred to as Ministerial records,
are the records created or received in the course of discharging official functions as a Minister or made or
received by the Ministerial office in relation to those duties. A Ministerial record that is made in the exercise of
official Ministerial duties is the property of the Commonwealth and is therefore a Commonwealth record. This
records authority does not affect the right of a Minister to retain or dispose of non-Commonwealth records,
such as those dealing with personal, party political or electorate matters, as he or she sees fit.
This records authority is based on the identification and analysis of the official business of Ministers and
Ministerial offices. It sets out those records that are part of the archival resources of the Commonwealth and
need to be retained permanently as national archives, and specifies the minimum length of time that temporary
records need to be kept. The records authority gives Ministers, their staff or agents, and the heads of
Commonwealth institutions in possession of Ministerial records permission, under the Archives Act 1983, for
the destruction of the temporary records described after the minimum retention period has expired.
This records authority is issued under section 3C and paragraph 24(2)(b) of the Archives Act 1983.
Background
The National Archives is an executive agency with statutory functions under the Archives Act 1983. These
functions include identifying and preserving the archival resources of the Commonwealth and authorising the
disposal or destruction of Commonwealth records.
Subsection 24(1) of the Archives Act 1983 prohibits the destruction or other disposal, alteration or damage, or
transfer of the custody or ownership of Commonwealth records. The prohibition does not apply to anything
done:


as required by any law;



with the permission of the National Archives or in accordance with a practice or procedure approved
by the National Archives;



in accordance with a normal administrative practice for the disposal of certain types of low value and
short-term records, other than a practice of a department or authority of the Commonwealth of which
the Archives has notified the department or authority that it disapproves; or



for the purpose of placing Commonwealth records not in the custody of the Commonwealth or of a
Commonwealth institution in the custody of the Commonwealth or of a Commonwealth institution that
is entitled to custody of the records.

It is the function of the National Archives to have the care and management of Commonwealth records that are
part of the archival resources of the Commonwealth, when they are no longer required for business purposes.
The Archives regulates public access to Commonwealth records in accordance with the Archives Act 1983.

APPLICATION OF THIS AUTHORITY
1. This records authority applies to those records kept by, or on behalf of, a person holding the office
of Minister that are considered to be Ministerial records. Ministerial records may be records in
any form, including any electronic form.
2. The following definitions are used in this records authority:
Agency records are records of a Commonwealth institution as defined in the Archives Act
1983, and include records of a department or a portfolio agency or body.
Commonwealth record has the same meaning as in the Archives Act 1983.
Minister or Minister of State means one of the Ministers of State for the Commonwealth as
described in section 64 of the Australian Constitution. References to Ministers and Ministers
of State also include Parliamentary Secretaries.
Ministerial office includes all members of staff employed by the Minister, including senior
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staff and ministerial advisers, contractors, agents, consultants and other officers (including
departmental liaison officers) engaged to provide advice and assistance to Ministers in the
performance of their official functions. References to Ministerial office also apply to members
of staff employed by a Parliamentary Secretary.
Ministerial record means a record made or received and kept by:
(a) a Minister; or
(b) a Ministerial office;
other than a record that was not made or received in connection with discharging the
Minister’s ministerial responsibilities.
Record has the same meaning as in the Archives Act 1983.
3. The following are not Ministerial records for the purposes of this records authority:


Cabinet documents

This records authority does not apply to Cabinet documents as defined in the Cabinet
Handbook of the Commonwealth (as amended from time to time) – except in the case of
copies of Cabinet records that have been substantially annotated by the Minister or the
Ministerial office. Cabinet documents are Commonwealth records subject to the Archives
Act 1983. Cabinet documents must be managed in accordance with the Cabinet Handbook
or as directed by the Cabinet Secretariat, and the Archives Act 1983.


Agency records

This records authority does not apply to agency records. It is expected that all agency
records will be returned to the originating department or agency when no longer required,
or treated in accordance with the agency’s directions.
Agency records include documents such as submissions, briefing notes, ministerial
correspondence and replies to questions prepared by agency staff that are expected to be
read by the Minister or the Minister’s staff and returned to the agency with or without
annotations. They remain agency records unless they receive further action by the Minister
or the Ministerial office and are incorporated into the Minister’s records or Ministerial
office recordkeeping system.
Records made or received and kept by departmental liaison officers (DLOs) stationed in
Ministerial offices are considered to be agency records and should be returned to the
relevant agency.


Records not made or received in connection with the Minister’s ministerial responsibilities (eg
personal, party political and electorate matters).

Records that are not considered to be Ministerial records include:
o records concerning the Minister’s political party, leadership, party organisation,
internal political party appointments, and caucus records that do not relate to the
discharge of official responsibilities as a Minister of State;
o correspondence from the public concerning matters that are not related to the
portfolio of the Minister;
o other correspondence not related to management of the Minister’s portfolio;
o records of a Minister kept in their capacity as a Member of Parliament;
o records concerning the Minister’s electorate matters; and
o records relating to private matters of the Minister (eg personal correspondence).
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However, where a particular record comprises a record of both ministerial responsibilities
and other matters, it is considered to be a Ministerial record.
4. This records authority is to be used to determine how long records must be kept by matching
records to the relevant core business and records class. Core business describes the major
responsibilities of an agency or Minister of State. A record class groups records with the same
disposal action.


Records that are identified as ‘Retain as National Archives’ will be accepted for transfer to the National
Archives for preservation.



Ministerial records which are not identified as ‘Retain as National Archives’ may be destroyed in
accordance with this records authority, without further reference to the National Archives, once the
minimum retention period has expired and the records are no longer needed for business purposes.



Records that have not reached the minimum retention period must be kept until they do.

5. Records should be appropriately stored, managed and preserved to ensure that the records remain
authentic and accessible, at least for their minimum retention period.
6. This records authority should be used in conjunction with other general records authorities such
as:


the Administrative Functions Disposal Authority (AFDA) and/or AFDA Express issued by
the National Archives to cover business processes and records common to Australian
Government agencies; and



General Records Authority 31 – Destruction of source or original records after
digitisation, conversion or migration.

Permission to use these and other applicable general records authorities issued by the National
Archives is granted by this authority. Where this records authority has a longer retention period
for particular records than a class in AFDA, AFDA Express or other general records authority, the
longer retention period in this records authority must be applied.
7. The normal administrative practice (NAP) provision of the Archives Act 1983 enables Ministers
or Ministerial offices to destroy certain types of records without formal authorisation. This
usually occurs where records are duplicated, facilitative or for short-term use only. NAP does not
replace arrangements in this records authority but can be used as a tool to assist in identifying
records for destruction together with this records authority and with AFDA, AFDA Express or
other general records authorities. The National Archives recommends that Ministerial offices
develop and implement a normal administrative practice policy. Advice and guidance on
destroying records as a normal administrative practice and on how to develop a NAP policy are
available from the National Archives' website at www.naa.gov.au.
8. Where the method of recording information changes (for example from a manual system to an
electronic system, or when information is migrated from one system to another) this records
authority can still be applied, provided the records document the same core business. The
information must be accessible for the period of time prescribed in the relevant records authority
or until the information is transferred into the custody of the National Archives.
9. Retention periods in this records authority are minimum periods. Ministers may retain records
longer if they consider that there is a need to do so, without further reference to the National
Archives. Where it is considered that accountability will be substantially compromised because a
retention period is not adequate, please contact the National Archives.
10. From time to time the National Archives will place a disposal freeze on some groups of
Commonwealth records relating to a particular topic or event which has gained prominence or
provokes controversy or is subject to a judicial hearing. While the freeze is in place no records
relating to the topic or event may be destroyed. Further information about disposal freezes and
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whether they affect the application of this records authority is available from the National
Archives website at www.naa.gov.au.
11. Despite anything in this records authority, a person must not destroy, otherwise dispose of or alter
a record if the person knows it is reasonably likely that the record may be required as evidence in:
(a) a current judicial proceeding; or
(b) a future judicial proceeding that will be commenced or will likely be commenced.
12. Records of ‘Retain as National Archives’ (RNA) status in this records authority have been
determined to be part of the archival resources of the Commonwealth under section 3C of the
Archives Act 1983 and should be transferred to the National Archives by arrangement when they
cease to be required for business purposes or when the Minister leaves office.
Ministerial records of archival value that are in the custody of a Commonwealth institution are
required to be transferred to the care of the National Archives in accordance with section 27 of the
Archives Act 1983. The permission of the National Archives is required where a Minister or other
person wishes to transfer the custody of Ministerial records to a person or institution other than
the Commonwealth or a Commonwealth institution.

CONTACT INFORMATION
For assistance with this authority or for advice on transfer arrangements and other information management
matters, please contact National Archives’ Agency Service Centre.
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MINISTERIAL OFFICE AND PORTFOLIO MANAGEMENT
The business of managing the official operations and activities of Ministers of State to support and fulfil their ministerial
portfolio responsibilities and obligations as representatives of the Commonwealth. Excludes records connected with
the Minister’s personal or party political activities, and electorate office records.
Note: Original portfolio agency records, such as registered files and correspondence, which have been passed to the
Minister from an agency, should be returned to the responsible agency.
The core activities include:



preparation of the Minister’s daily itinerary and event briefings;



developing, implementing and reviewing Government policy and legislation relating to the portfolio;



drafting and progressing Bills through Parliament in accordance with the Government's legislation
program;



administering legislation that the Minister is responsible for, including resolving litigation in relation to
the administered legislation in which the Commonwealth is a party;



conducting portfolio business where the issue or matter may originate either within a portfolio or agency
and is referred to the Minister, or is dealt with directly by the Ministerial office without referral to a
portfolio or agency;



providing leadership and direction to portfolio agencies;



supporting the Minister as a member of Cabinet and a member of the Executive Council;



assisting the Minister in their Parliamentary role, where that role relates to the discharge of their
ministerial duties;



providing and receiving advice and other information, including briefings;



planning and implementing administrative changes to the machinery of government, including
establishing portfolios and creating new agencies, and changing the responsibilities of a portfolio or
changing the functions of an agency within the portfolio of a Minister;



authorising actions and delegating powers;



media liaison, including dealing with media enquiries and preparing and issuing media releases;



monitoring media coverage of portfolio issues (eg gathering newspaper clippings, recording interviews
with the Minister);



establishing and managing boards and committees relating to the Minister’s portfolio, including
intergovernmental committees;



supporting the Minister’s direct involvement with Parliamentary Committees, Royal Commissions, and
Commissions of Inquiry;



liaising and maintaining relationships with stakeholders, including the Prime Minister, Cabinet, other
Ministers, other Members of Parliament and other Governments;



disseminating policy and other information to portfolio agencies and the general public;



establishing and maintaining relationships with professional bodies, industry and the community;



lobbying of the Minister by members of the community, industry or government attempting to influence
decision making;



advocacy efforts undertaken by the Minister on matters relating to their portfolio responsibilities;



community consultation, feedback and communication, including managing enquiries to the Minister and
handling public reaction to Government policies and practices;



negotiating, establishing and implementing agreements and contracts;
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preparing and presenting speeches;



visits by the Minister to other governments, organisations, and individuals, to inform, educate or promote
the services, operations and role of the Minister and their portfolio; and



arranging and attending conferences, seminars, discussion forums and workshops.

The performance of the core business is supported by general activities such as:



arranging trips and visits;



planning, researching and reporting;



evaluating and reviewing; and



managing administrative meetings.

Cross references to AFDA Express records authority

 For financial records supporting Ministerial office administration, use FINANCIAL MANAGEMENT.
For managing legal services, including the establishment and general management of intellectual property, use
LEGAL SERVICES.

 For workplace health and safety issues involving Ministerial office personnel, use OCCUPATIONAL HEALTH &
SAFETY.
 For managing Ministerial office permanent, temporary and part‐time employees, as well as people working under
scholarships, traineeships, apprenticeships and similar relationships, use PERSONNEL.
 For managing the acquisition of goods and services to support the Ministerial office, including contracting and
managing Ministerial consultants, use PROCUREMENT.
Cross references to other records authorities

 For Cabinet documents, other than substantially annotated copies, use the Cabinet Handbook.
 For developing and executing contracts under seal or deeds, use CONTRACTS UNDER SEAL/DEEDS.
Class no

Description of records

Disposal
action

62496

Records documenting:

Retain as
national
archives



Minister’s input into development, implementation and review of policy
and legislation, including budgeting of new policy proposals or programs,
and detailed background information;



Minister’s input into drafting and progressing Bills, including negotiations
and amendments required to secure support;



portfolio business which originated in a portfolio agency, and which has
been significantly annotated by the Minister or the Ministerial office, and
not returned to the portfolio agency;



portfolio business that originates in the Ministerial office without referral
to the portfolio agency, including subject files and indexes;



substantially annotated copies of Cabinet and Executive Council records;



communication and liaison with other Ministers (including the Prime
Minister), Members of Parliament, and other Governments, on matters
relating to the Minister’s portfolio;



deliberations, decision making and actions on matters relating to the
Minister exercising their statutory responsibilities with respect to their
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Class no

Description of records

Disposal
action

portfolio, including appointments, terminations and exercise of
discretionary powers;


machinery of government changes to or within the Minister’s portfolio;



official assignments from the Prime Minister outside the Minister’s
portfolio;



involvement of the Minister in Parliamentary Committees, Royal
Commissions or inquiries where the Minister has been a member, was
required to give evidence or had any other association, including the
making of formal submissions. Excludes Class A Parliamentary
Committee records (see Archives (Records of Parliament) Regulations
1995);



establishment or interaction with boards and committees in the
Minister’s portfolio, and Ministerial office committees established to
formulate policy and determine major Ministerial programs. Includes
advice received;



involvement in Ministerial Councils and similar forums;



briefings or papers created by the Ministerial office or portfolio agency,
or received from other Ministers, concerning portfolio specific or whole
of government issues that are significant or controversial. Includes all
briefs to the Prime Minister and briefings prepared for parliamentary
question time or for meetings with stakeholder groups;



correspondence with members of the public or organisations where the
matter receives considerable investigation and a specific response.
Excludes correspondence concerning matters of a routine nature or
referred to another Minister for action and receiving no further action;



summary records such as registers, indexes and datasets (eg register of
correspondence);



enquiries or public reaction resulting in reversal of a government
decision;



lobbying of the Minister, or advocacy by the Minister, in relation to their
portfolio responsibilities where the matter is of national significance,
controversial or of considerable public interest, or the lobbying results in
new or amended legislation or changes to Government decisions or
policy positions. Includes petitions;



allocation of grant funding. Includes registers of applications;



negotiation and development of agreements, joint ventures and
contracts by the Minister or relating to the Minister’s portfolio
responsibilities, where: the matters are of national significance with far
reaching social, political or economic implications; are controversial or
attract substantial public interest; result in a significant impact on the
operations of the portfolio; or involve a substantial funding commitment
by the Government. Includes intergovernmental agreements;



industrial agreements or awards, where the Ministerial office has
substantial input;



litigation specific to the Minister’s portfolio which relates to matters that
are precedent‐setting, generate substantial public interest or
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Class no

Description of records

Disposal
action

controversy, or result in substantial changes to portfolio agency policy
and procedures;

62497



legal advice or opinions received by the Minister;



final versions of Minister’s daily itinerary and event briefings;



final versions of speeches presented by the Minister;



collection of photographs, images or videos relating to the Minister’s
role;



events, celebrations, ceremonies and social functions attended by the
Minister, or their representative, or hosted by the Minister, that are of
state‐wide, national or international significance or organised to mark
major anniversaries of significant events. Includes programs, invitations,
and photographs;



receiving visits from dignitaries or high‐level delegations in connection
with matters relating to the Minister’s portfolio responsibilities;



visits by the Minister, including overseas visits, which are of national
significance or generate public interest or controversy;



appreciations, congratulations and condolences relating to prominent
citizens and foreign leaders;



final versions of media releases or statements by the Minister, and
recordings or transcripts of interviews with the Minister;



communication and interaction via social media platforms with
stakeholders, including the general public, by the Minister or the
Ministerial office, where: communications are conducted via the official
social media accounts of the Minister or the Ministerial office; or,
communications are created or received using other social media
accounts (including the Minister’s personal social media accounts) but
relate to discharging their official functions and responsibilities as a
Minister, or which are made or received by the Ministerial office in
relation to those duties;



master versions of publications originating from the Minister's Office;



delegations and authorisations, including registers of delegations;



ministerial diaries or appointment books; and



Freedom of Information (FoI) cases that are precedent‐setting or
generate substantial public interest. Includes withheld and amended
documents.

Records documenting:


Ministerial office and portfolio management activities, other than those
covered in class 62496.
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Commissioner brief: Vexatious applicant declarations
Key messages


The Information Commissioner has the power to declare a person to be a vexatious
applicant if they are satisfied that the grounds set out in s 89L of the FOI Act exist.



A declaration has the practical effect of preventing a person from exercising an
important legal right conferred by the FOI Act. For that reason, a declaration will not be
lightly made, and an agency that applies for a declaration must establish a clear and
convincing need for a declaration.



A declaration by the Information Commissioner can be reviewed by the Administrative
Appeals Tribunal.



To date, no Information Commissioner has made a decision to declare a person a
vexatious applicant on their own initiative and there would need to be compelling
circumstances for the Information Commissioner to consider exercising this discretion.



Part 12 of the FOI Guidelines provide details of the process undertaken by the
Information Commissioner when considering her discretion whether or not to declare a
person to be a vexatious applicant.



Part 12 of the FOI Guidelines were updated in November 2019 to reflect recent
Information Commissioner decisions, provide further guidance on the steps agencies
and ministers should take before and after making an application for a vexatious
applicant declaration and further guidance on the circumstances in which the
Information Commissioner declare a person to be a vexatious applicant.

Year s 89L application
received

Number received

Number finalised

2017‐18

0

2 (from previous year)

2018‐19

9

8 (3 made; 3 refused; 2
withdrawn)

2019‐20

3

1 (1 made)

See table at Attachment 1 for details of the declarations made in 2018‐19 and 2019‐20. All
Information Commissioner vexatious applicant declarations are published on AustLII.
Possible questions
When would the Information Commissioner declare a person to be a vexatious applicant?


Part 12 of the FOI Guidelines explain that the Information Commissioner may declare a
person to be a vexatious applicant only if the Commissioner is satisfied that:
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(a) The person has repeatedly engaged in access actions that involve an abuse of
process.
(b) the person is engaging in a particular access action that would involve an abuse of
process, or
(c) a particular access action by the person would be manifestly unreasonable (s
89L(1)).
 An ‘access action’ is defined under s 89L(2) as:
o making a request under s 15.
o making an application for amendment or annotation of a record of personal
information under s 48.
o applying for internal review (s 54B).
o applying for Information Commissioner review (s 54N).
 An ‘abuse of process’ includes but is not limited to:
o harassing or intimidating an individual or an agency employee.
o unreasonably interfering with an agency’s operations.
o seeking to use the FOI Act to circumvent access restrictions imposed by a court (s
89L(4)).
The term ‘manifestly unreasonable’ is not defined in the FOI Act. The factors that are
relevant in applying this ground are likely to be similar to those discussed above in relation
to whether a particular access action or series of actions would be an abuse of process
under the FOI Act.
Key dates


1 November 2010 – the Freedom of Information Amendment (Reform) Act 2010 came
into effect. This Act established the Information Commissioner’s power to declare a
person to be a vexatious applicant.

Document history
Written by

Reason

Approved by

Irene Nicolaou

October 2020 Senate
Estimates

Name

Date

FOIREQ20/00215 171

Attachment 1
All vexatious applicant declarations made by Information Commissioner Angelene Falk and AAT appeals

1

Decisions in 2018/19

Term of declaration

Appeal1

Outcome

1

Office of the Registrar of Indigenous Corporations and ‘PW’ (Freedom of information)
[2019] AICmr 6 (13 February 2019)

3 years from date of declaration

No advice from AAT

N/A

2

National Archives of Australia and Ronald Price (Freedom of information) [2019] AICmr
16 (29 April 2019)

5 years from date of declaration

No advice from AAT

N/A

3

Indigenous Business Australia and ‘QB’ (Freedom of information) [2019] AICmr 14 (29
April 2019)

2 years from date of declaration

Yes (‘QB’ respondent
has appealed)

N/A

4

Services Australia and 'RS' (Freedom of information) [2020] AICmr 6 (24 February 2020)
(To be published on AUSTLII)

2 years from date of declaration

No advice from AAT

N/A

Based on the advice received by the OAIC from the AAT as at 23 September 2020. ‘Yes’ indicates that the AAT has provided advice that an appeal has been received.
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Commissioner brief: FOI Regulatory functions D2020/002736
Key messages


My office is an independent statutory agency established under the Australian
Information Commissioner Act 2010 (AIC Act). The AIC Act confers the Information
Commissioner with power to perform FOI regulatory functions, including:
o review of FOI decisions of agencies and ministers
o investigating FOI complaints
o issuing FOI guidelines
o monitoring agencies’ compliance with the FOI Act
o making decisions on extension of time requests and vexatious applicant
declarations and
o compiling FOI data and access trends.



The full‐time equivalent allocated to the freedom of information regulatory functions is
18 ASL (19% of the 124 ASL cap). The increased funding in the 2019‐20 budget does not
apply to freedom of information functions.



IC reviews: the numbers of IC reviews on hand has increased each year for the past
four years.
o The overall increase in IC review applications from 2014‐15 to 2019‐20 was
186%.
o At the end of June 2020, the OAIC had 1,088 IC review applications on hand (this
had increased to 1,124 by 30 September 2020). While the office continues to
look for and implement opportunities to increase productivity in relation to its
freedom of information functions, it remains the case that although significant
efficiencies have been found and applied the function has not kept pace with
incoming reviews.
o The IC review jurisdiction is complex and many documents subject to IC review
are sensitive (including cabinet documents, national security, defence and
international relations, legally privileged document, documents affected law
enforcement, and confidential documents) and often affect third parties. A high
proportion of matters involve consideration of various (more than one)
exemptions and hundreds of folios of material that agencies and ministers
contend is exempt under the FOI Act.
o In the absence of supplementary FOI funding, the ability of the OAIC to keep
pace with increases to the review caseload will continue to be challenged. (For
further information, see Commissioner Briefs D2020/017446 and FOI IC reviews
(D2020/017447) and FOI process review D2020/000765).
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FOI complaints: as the end of June 2020, the OAIC had 129 open complaints (as at 30
September 2020 this was 136).
o The most complained about issue is delay.
o On 25 October 2019, I opened a Commissioner Initiated Investigation into delays
in the processing of FOI requests in the Department of Home Affairs. This
investigation is ongoing. (For further information, see Commissioner Briefs FOI
Complaint issues (D2020/017450) and Department of Home Affairs CII
(D2020/017451) .



Extension of time applications: Agencies and ministers may apply to the Information
Commissioner for an extension of time (EOT) during the processing of FOI requests.
o In 2019‐20 the OAIC received 4,243 EOT application, a 12% increase on the
previous year. Most of these (1,357) were received in the third quarter, when
44% more were received than during the same time the previous year. (For
further information, see Commissioner Brief FOI Extension of time applications
(D2020/017457). The OAIC received 1,100 EOT applications in the first quarter of
2020‐21, an 11% increase over the previous quarter (quarter 4 2019‐20) and a
38% increase over the same period in 2019.



FOI Guidelines: During 2019‐20 the OAIC worked on updates to several parts of the FOI
Guidelines.
o On 1 July 2019, my office published a discussion paper on disclosure of public
servants’ personal information (names and contract details) in response to FOI
requests. On 20 August 2020, I issued a position paper outlining my approach to
this issue. We are currently revising Part 3 (Processing and deciding requests for
access) and Part 6 (Conditional exemptions) of the FOI Guidelines to give effect
to the approach outlined in the position paper. (For further information, see
Commissioner Briefs Public servants’ names and contact details (D2020/017455)
and FOI OAIC engagement and Guidelines update (D2020/017453).
o In April 2019, the OAIC consulted agencies in relation to proposed revisions to
Part 4 of the FOI Guidelines (Charges). We published an update to Part 4 on 19
June 2020.
o The OAIC revised and updated Parts 3 (Processing and deciding requests for
access), 10 (Review by the Information Commissioner) and 12 (Vexatious
applicant declarations)
o The OAIC is currently updating Parts 3 (Processing and deciding requests for
access) and 6 (Conditional exemptions) of the FOI Guidelines to reflect the
approach outlined in the position paper on the disclosure of public servants’
names and contact details in response to FOI requests.
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o We are revising Part 14 of the FOI Guidelines to incorporate the findings of the
disclosure log desktop review, which is near finalisation and will be published
shortly. We are also revising Part 9 (Internal Review) following publication of a
consultation draft in July 2020. Our next priority will be revision of Part 5
(Exemptions).


Vexatious applicant declaration: To date, no Information Commissioner has made a
decision to declare a person a vexatious applicant on their own initiative. There would
need to be compelling circumstances for me to consider exercising this discretion. A
declaration has the practical effect of preventing a person from exercising an important
legal right conferred by the FOI Act. For that reason, a declaration will not be lightly
made, and an agency that applies for a declaration must establish a clear and
convincing need for a declaration. A declaration by the Information Commissioner can
be reviewed by the Administrative Appeals Tribunal.
o I have made one vexatious applicant declaration in 2019‐20. (For further
information, see Commissioner brief Vexatious applicant declarations
(D2020/002344)).



Monitoring compliance with the FOI Act: My office is currently reviewing agency
compliance with the disclosure log obligations in the FOI Act. A key focus is whether
agencies make documents directly available for download to members of the public.
The disclosure log desktop review is near finalisation and will be published shortly. (For
further information, see Commissioner Briefs FOI Disclosure Logs (D2020/017452) and
Information Publication Scheme (D2020/017454).



FOI request data and trends: Data collected from Australian government agencies has
been reported in the OAIC annual report.
o The number of FOI requests made to Australian Government agencies in 2019–
20 increased by 6% over the previous year.
o 47% of all FOI requests were granted in full in 2019–20.
o 81% of all FOI requests received were for documents containing personal
information. (For further information, see Commissioner briefs 2019‐20
Commonwealth agency FOI statistics (D2020/017448) and Trends in use of FOI
Act exemptions (D2020/017449).



Domestic and international engagement on FOI issues: I engage with
o Information Commissioners and Ombudsmen from other Australian jurisdictions
and internationally, Association of Information Access Commissioners (AIAC) (bi‐
annually)
o The International Conference of Information Commissioners (ICIC) (annually).
o My office holds twice yearly information sessions for FOI practitioners through
our Information Contact Officers Network (ICON) and engages with other
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Australian government agencies and civil society in relation to the Open
Government Partnership (OGP). (For further information, see Commissioner
briefs FOI OAIC engagement and Guidelines update D2020/017453).


Other issues: For further information see FOI official ministerial documents
(D2020/000760) and FOI Act Reforms (D2020/000764)
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All s 55K decisions made by Information Commissioner Angelene Falk and Deputy Commissioner Elizabeth Hampton, and AAT
appeals
Outcome1
Vary

Decisions in 2017/18
Affirm

1

Appeals2
Set aside

Yes

1

‘MB’ and Department of Human Services (Freedom of
information) [2017] AICmr 73 (8 August 2017)

2

‘MC’ and Department of Defence (Freedom of
information) [2017] AICmr 74 (15 August 2017)

3

Debra Duncan and Australian Criminal Intelligence
Commission (Freedom of information) [2017] AICmr 75
(16 August 2017)

4

Barbara Stainistreet and Department of Health (Freedom
of information) [2017] AICmr 76 (28 August 2017)

5

Allister McCaffrey and Australian National University
(Freedom of information) [2017] AICmr 77 (28 August
2017)

Yes

6

Elstone Pty Limited and Civil Aviation Safety Authority
(Freedom of information) [2018] AICmr 52 (28 May
2018)

Yes

7

‘PC’ and Australian Taxation Office (Freedom of
information) [2018] AICmr 53 (30 May 2018)

Yes

8

The Australian and National Native Title Tribunal
(Freedom of information) [2018] AICmr 54 (30 May
2018)

Yes

Yes

Yes

Yes

Note: decisions may contain more than one outcome (for example, a decision may set aside part of the agency’s decision and affirm the remainder of the decision).
Based on the advice received by the OAIC from the AAT as at 30 June 2020. ‘Yes’ indicates that the AAT has provided advice that an appeal has been received.
3
Based on published decisions of the AAT on Austlii as at 30 June 2020. ‘Yes’ indicates that an AAT application has proceeded to decision under s 43 of the AAT Act.
2

Overturned3
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1

Decisions in 2017/18

Outcome
Vary

Affirm
9

Rex Bashford and Department of Jobs and Small Business
(Freedom of information) [2018] AICmr 55 (31 May
2018)

Overturned3

0

0

Set aside
Yes

10 Richard Rudd and Civil Aviation Safety Authority
(Freedom of information) [2018] AICmr 56 (19 June
2018)

Yes

11 ‘PD’ and Australian Skills Quality Authority (Freedom of
information) [2018] AICmr 57 (25 June 2018)

Yes

8
TOTAL:

Appeals2

Yes

1

3
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Outcome4
Vary

Decisions in 2018/19
Affirm
1

2

3

4

5

6

7

8

9

Yes

‘PF’ and Department of Human Services (Freedom of
information) [2018] AICmr 59 (11 July 2018)

Yes

Yes

Yes

Yes

‘PG’ and Department of Infrastructure, Regional
Development and Cities (Freedom of Information) [2018]
AICmr 60 (29 August 2018)
Victims of Financial Fraud and Department of the
Treasury (Freedom of information) [2018] AICmr 61 (29
August 2018)

Yes

‘PI’ and Department of Human Services (Freedom of
information) [2018] AICmr 62 (30 August 2018)

Yes

Chris Lewis and Australian National University (Freedom
of information) [2018] AICmr 63 (3 September 2018)

Yes

Yes

‘PJ’ and Australian Federal Police (Freedom of
information) [2018] AICmr 64 (10 September 2018)

Yes

Yes

Yes

Yes

‘PK’ and Department of the Prime Minister and Cabinet
(Freedom of information) [2018] AICmr 65 (5 October
2018)
Australian Broadcasting Corporation and Department of
Communications and the Arts (Freedom of information)
[2018] AICmr 66 (11 October 2018)

Overturned6

Set aside

‘PE’ and Australian Taxation Office (Freedom of
information) [2018] AICmr 58 (6 July 2018)

10 ‘PL’ and Department of Home Affairs (Freedom of
information) [2018] AICmr 67 (13 November 2018)
4

Appeal5

Yes

Yes

Note: decisions may contain more than one outcome (for example, a decision may set aside part of the agency’s decision and affirm the remainder of the decision).
Based on the advice received by the OAIC from the AAT as at 17 January 2020. ‘Yes’ indicates that the AAT has provided advice that an appeal has been received.
6
Based on published decisions of the AAT on austlii as at 6 February 2020. Yes’ indicates that an AAT application has proceeded to decision under s 43 of the AAT Act.
5
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4

Decisions in 2018/19

Outcome
Vary

Affirm

Appeal5
Set aside

11 Paul Farrell and Department of Home Affairs (No 4)
(Freedom of information) [2018] AICmr 68 (15
November 2018)
12 Friends of the Earth Australia and Food Standards
Australia New Zealand (Freedom of information) [2018]
AICmr 69 (21 November 2018)

Yes

Yes

Yes

13 ‘PM’ and Department of Industry, Innovation and
Science (Freedom of information) [2018] AICmr 70 (30
November 2018)

Yes

14 ‘PN’ and Australian Taxation Office (Freedom of
information) [2018] AICmr 71 (12 December 2018)

Yes

15 ‘PO’ and Australian Federal Police (Freedom of
information) [2018] AICmr 72 (19 December 2018)

Yes

16 ‘PQ’ and Australian Taxation Office (Freedom of
information) [2019] AICmr 1 (16 January 2019)

Yes

17 ‘PU’ and Merit Protection Commissioner (Freedom of
information) [2019] AICmr 4 (18 January 2019)

Yes

18 ‘PR’ and Comcare (Freedom of information) [2019]
AICmr 2 (18 January 2019)

Yes

19 ‘PT’ and Aged Care Quality and Safety Commission
(Freedom of information) [2019] AICmr 3 (18 January
2019)
20 Paul Farrell and Department of Home Affairs (Freedom
of information) [2019] AICmr 5 (7 February 2019)

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Overturned6
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4

Decisions in 2018/19

Outcome
Vary

Affirm
21 Amanda Hay and Australian Bureau of Statistics
(Freedom of information) [2019] AICmr 7 (25 February
2019)

Yes

Yes

Yes

23 Reece Walters and Great Barrier Reef Marine Park
Authority (Freedom of information) [2019] AICmr 9 (1
March 2019)

Yes

Yes

24 ‘QA’ and Australian Securities and Investments
Commission (Freedom of information) [2019] AICmr 12
(11 March 2019)

Yes

25 ‘PY’ and Department of Home Affairs (Freedom of
information) [2019] AICmr 10 (11 March 2019)
26 ‘PZ’ and Australian Criminal Intelligence Commission
(Freedom of information) [2019] AICmr 11 (11 March
2019)

Yes

Yes

27 Rex Patrick and Minister for Resources and Northern
Australia (Freedom of information) [2019] AICmr 13 (25
March 2019)

Yes

28 Emmanuel Freudenthal and Department of Foreign
Affairs and Trade (Freedom of information) [2019]
AICmr 15 (29 April 2019)

Yes

29 Daniel Flitton and Department of Foreign Affairs and
Trade (Freedom of information) [2019] AICmr 18 (15
May 2019)

7

Yes

Yes

Overturned6

Yes

Yes7

Set aside

Yes

22 ‘PX’ and Australian Federal Police (Freedom of
information) [2019] AICmr 8 (27 February 2019)

Appeal5

Yes

See Hay; The Australian Statistician, Australian Bureau of Statistics and (Freedom of information) [2019] AATA 5249 (6 December 2019).
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4

Decisions in 2018/19
Affirm

Outcome
Vary

Appeal5
Set aside

30 Rex Patrick and Department of Defence (Freedom of
information) [2019] AICmr 19 (15 May 2019)

Yes

31 Jack Waterford and Department of Human Services
(Freedom of information) [2019] AICmr 21 (5 June 2019)

Yes

32 Justin Warren and Department of Human Services
(Freedom of information) [2019] AICmr 22 (5 June 2019)

Yes

33 ‘QG’ and Department of Human Services (Freedom of
information) [2019] AICmr 23 (5 June 2019)

Yes

34 Chris Drake and Australian Electoral Commission
(Freedom of information) [2019] AICmr 24 (5 June 2019)

Yes

35 Paul Farrell and Department of Human Services
(Freedom of information) (No 2) [2019] AICmr 25 (5
June 2019)

Yes

36 ‘QH’ and Department of Human Services (Freedom of
information) [2019] AICmr 26 (5 June 2019)

Yes

37 ‘QI’ and Department of Human Services (Freedom of
information) [2019] AICmr 27 (5 June 2019)

Yes

38 ‘QJ’ and Department of Human Services (Freedom of
information) [2019] AICmr 28 (5 June 2019)

Yes

39 Seven Network (Operations) Limited and Australian
Competition and Consumer Commission (Freedom of
information) [2019] AICmr 29 (6 June 2019)

41 Australian Society for Kangaroos and Rural Industries
Research and Development Corporation trading as

Yes

Yes

Yes

40 Justin Warren and Department of Human Services (No 2)
(Freedom of information) [2019] AICmr 30 (6 June 2019)

Yes

Yes

Overturned6

Yes

Yes

No
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4

Decisions in 2018/19

Outcome
Vary

Affirm

Appeal5

Overturned6

Yes

No

Set aside

AgriFutures Australia (Freedom of information) [2019]
AICmr 31 (6 June 2019)
42 Seven Network (Operations) Limited and Australian
Federal Police (Freedom of information) [2019] AICmr
32 (6 June 2019)

Yes

43 Outside the Square Solutions and Australian Skills
Quality Authority (Freedom of information) [2019]
AICmr 33 (7 June 2019)
44 ‘QK’ and Department of Home Affairs (Freedom of
information) [2019] AICmr 34 (7 June 2019)

Vary

Yes

45 Caleb Cluff and Australian Broadcasting Corporation
(Freedom of information) [2019] AICmr 35 (6 June 2019)
46 ‘QL’ and Department of Human Services (Freedom of
information) [2019] AICmr 36 (12 June 2019)
47 Paul Farrell and Department of Home Affairs (No. 2)
(Freedom of information) [2019] AICmr 37 (12 June
2019)

Yes

Yes

Yes

48 Paul Farrell and Department of Home Affairs (No. 3)
(Freedom of information) [2019] AICmr 38 (12 June
2019)
49 Macquarie Group Limited and Australian Securities and
Investments Commission (Freedom of information)
[2019] AICmr 39 (12 June 2019)

Yes

Yes

50 Paul Farrell and Department of Home Affairs (Freedom
of information) (No. 4) [2019] AICmr 40 (13 June 2019)
51 ‘QM’ and Australian Federal Police (Freedom of
information) [2019] AICmr 41 (13 June 2019)

Yes

Yes

Yes

Yes
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4

Decisions in 2018/19

Outcome
Vary

Affirm
52 Mark Di Stefano and Department of Foreign Affairs and
Trade (Freedom of information) [2019] AICmr 42 (14
June 2019)

Yes

53 ‘QN’ and Australian Financial Security Authority
(Freedom of information) [2019] AICmr 43 (23 June
2019)

Yes

54 Kellie Tranter and Department of Home Affairs (Freedom
of information) [2019] AICmr 44 (23 June 2019)

8

1

Yes

57 Lisa Martin and Department of Home Affairs (Freedom
of Information) [2019] AICmr 47 (27 June 2019)

TOTAL:

Set aside

Yes

56 ‘QO’ and Department of Human Services (Freedom of
information) [2019] AICmr 46 (24 June 2019)

59 Decmil Group and Department of Industry, Innovation
and Science (Freedom of information) [2019] AICmr 50
(28 June 2019)

Overturned6

Yes

55 Darren McAulay and Department of Human Services
(Freedom of information) [2019] AICmr 45 (24 June
2019)

58 ‘QQ’ and Department of Home Affairs (Freedom of
information) [2019] AICmr 49 (28 June 2019)

Appeal5

Yes

Yes

Yes

Yes

32

Yes

4

41
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Decisions 2019/20

8

9

Affirm
1

2

3

4

5

6

7

8

8

Michael Leichsenring and Department of Defence
(Freedom of information) [2019] AICmr 51 (1 July 2019)
– decision made by Acting Information Commissioner
Elizabeth Hampton
Daniel Shore and Department of Human Services
(Freedom of information) [2019] AICmr 52 (2 July 2019)
– decision made by Acting Information Commissioner
Elizabeth Hampton
Nick Xenophon and Department of Defence (Freedom of
information) [2019] AICmr 53 (4 July 2019) – decision
made by Acting Information Commissioner Elizabeth
Hampton
Margaret Simons and Department of Communications
and the Arts (Freedom of information) [2019] AICmr 55
(5 July 2019) – decision made by Acting Information
Commissioner Elizabeth Hampton
Self Care Corporation Pty Limited and Department of
Health (Freedom of information) [2019] AICmr 56 (28
July 2019)
‘QZ’ and Australian Criminal Intelligence Commission
(Freedom of information) [2019] AICmr 57 (29 July
2019)
‘RB’ and Department of Home Affairs (Freedom of
information) [2019] AICmr 58 (8 August 2019)
Gold Coast Lifestyle Association and Department of
Infrastructure and Regional Development and Cities
(Freedom of information) [2019] AICmr 59 (9 August
2019)

Yes

Outcome
Vary

Appeal10

Overturned11

Yes

No

Set aside
Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Decisions made by Angelene Falk
Note: decisions may contain more than one outcome (for example, a decision may set aside part of the agency’s decision and affirm the remainder of the decision).
10
Based on the advice received by the OAIC from the AAT as at 17 January 2020. ‘Yes’ indicates that the AAT has provided advice that an appeal has been received.
11
Based on published decisions of the AAT on austlii as at 6 February 2020. Yes’ indicates that an AAT application has proceeded to decision under s 43 of the AAT Act.
9
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8

9

Affirm
9

‘RD’ and Comcare (Freedom of information) [2019]
AICmr 61 (23 August 2019)

12 ‘RE’ and Department of Home Affairs (Freedom of
information) [2019] AICmr 63 (31 August 2019)

Set aside

Yes

Yes

Yes

13 Paul Farrell and Department of Home Affairs (No 5)
(Freedom of information) [2019] AICmr 65 (27
September 2019)
14 Paul Farrell and Department of Home Affairs (No 6)
Freedom of information) [2019] AICmr 66 (3 October
2019)

Appeal10

Yes

10 John Power and Department of Human Services
(Freedom of information) [2019] AICmr 62 (26 August
2019)
11 Graham Mahony and Australian Charities and Not-forprofits Commission (Freedom of information) [2019]
AICmr 64 (31 August 2019)

Outcome
Vary

Yes

Yes

15 ‘RF’ and Department of Home Affairs (Freedom of
information) [2019] AICmr 67 (9 October 2019)

Yes

16 Paul Farrell and Australian Federal Police (Freedom of
information) [2019] AICmr 68 (9 October 2019)

Yes

17 ‘RG’ and Department of the Prime Minister and Cabinet
(Freedom of information) [2019] AICmr 69 (9 October
2019)

Yes

Yes

18 Justin Warren and Services Australia (Freedom of
information) [2019] AICmr 70 (11 November 2019)

Yes

19 ‘RI’ and Department of Home Affairs (Freedom of
information) [2019] AICmr 71 (15 November 2019)

Yes

Yes

Yes

Overturned11
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8

9

Affirm
20 ‘RJ’ and Australian Federal Police (Freedom of
information) [2019] AICmr 72 (15 November 2019)
21 ‘RK’ and Department of Defence (Freedom of
Information) [2019] AICmr 73 (17 December 2019)
22 ‘RL’ and Aged Care Quality and Safety Commission
(Freedom of Information) [2019] AICmr 74 (18
December 2019)

Outcome
Vary

Yes

Yes
Yes

Yes

Yes

24 ‘RM’ and Australian Taxation Office (Freedom of
information) [2020] AICmr 1 (6 January 2020)

Yes

Yes

26 ‘RO’ and Department of Home Affairs (Freedom of
information) [2020] AICmr 3 (19 January 2020)

Yes

27 United Firefighters Union of Australia Aviation Branch
and Airservices Australia (Freedom of information)
[2020] AICmr 4 (20 January 2020)
28 ‘RP’ and Department of Defence (Freedom of
information) [2020] AICmr 5 (3 February 2020)
29 Asylum Seeker Resource Centre and Department of
Home Affairs (Freedom of information) [2020] AICmr 7
(25 February 2020)

Set aside

Yes

23 Community and Public Sector Union and AttorneyGeneral’s Department (Freedom of Information) [2019]
AICmr 75 (18 December 2019)

25 ‘RN’ and Department of Veteran’s Affairs (Freedom of
information) [2020] AICmr 2 (6 January 2020)

Appeal10

Yes

Yes

Yes

Overturned11
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8

30 ‘RT’ and Australia Taxation Office (Freedom of
information) [2020] AICmr 8 (26 February 2020)

9

Affirm
Yes

31 Microflite Helicopter Services and Civil Aviation Safety
Authority (Freedom of information) [2020] AICmr 9 (26
February 2020)

Yes

32 'RU' and Services Australia (Freedom of information)
[2020] AICmr 10 (26 February 2020)

Yes

33 'RV' and Services Australia (Freedom of information)
[2020] AICmr 11 (13 April 2020)

Appeal10
Set aside

Yes

34 'RW' and Services Australia (Freedom of information)
[2020] AICmr 12 (13 April 2020)

Yes

35 Josh Taylor and Australian Charities and Not-For-Profits
Commission (Freedom of information) [2020] AICmr 13
(13 April 2020)

Yes

36 Gadens Lawyers Brisbane and Australian Securities and
Investments Commission (Freedom of information)
[2020] AICmr 14 (28 May 2020)

Yes

37 Henry Morgan Limited and Australian Securities and
Investments Commission (Freedom of information)
[2020] AICmr 15 (28 May 2020)

Yes

38 ‘RX’ and Australian Securities and Investments
Commission (Freedom of information) [2020] AICmr 16
(28 May 2020)
39 ‘SA’ and Department of Home Affairs (Freedom of
information) [2020] AICmr 17 (1 June 2020)

Outcome
Vary

Yes

Yes

Overturned11
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8

9

Affirm

Outcome
Vary

Appeal10
Set aside
Yes

Yes

40 Jackson Gothe-Snape and Services Australia (Freedom of
information) [2020] AICmr 19 (1 June 2020)

Yes

Yes

41 ‘SC’ and Services Australia (Freedom of information)
[2020] AICmr 20 (1 June 2020)

Yes

39 'SB' and Services Australia (Freedom of information)
[2020] AICmr 18 (1 June 2020)

42 Australian Broadcasting Corporation and Australian
Federal Police (Freedom of information) [2020] AICmr
23 (24 June 2020)
43 Paul Farrell and Department of Home Affairs (Freedom
of information) AICmr 24 (24 June 2020)

Yes

Yes

44 ‘SO’ and Services Australia (Freedom of information)
[2020] AICmr 25 (26 June 2020)
45 Clifford Chance Lawyers and National Competition
Council (Freedom of information) [2020] AICmr 26 (26
June 2020)

Yes

Yes

46 Australian Broadcasting Corporation and Australian
Federal Police (Freedom of information) (No 2) [2020]
AICmr 27 (29 June 2020)

Yes

47 'SR' and Services Australia (Freedom of information)
[2020] AICmr 28 (29 June 2020)

Yes

48 DPP Pharmaceuticals Pty Ltd and IP Australia (Freedom
of information) [2020] AICmr 29 (30 June 2020)

Yes

Yes

Overturned11
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8

9

Affirm
TOTAL:

24

Outcome
Vary
7

Appeal10
Set aside
19

Overturned11

