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Executive summary
This operational policy describes the way in which the Office of the Australian Information
Commissioner (OAIC) will manage external complaints about the behaviour of its employees or
contractors (staff members).
Members of the public, businesses and government agencies have the right to complain about OAIC
staff members. The OAIC’s service commitment to the community it regulates is contained in the
Service Charter (D2020/015181).
There are two types of complaints that external people or entities might make about OAIC staff
members:
1. Complaints that an OAIC staff member has interfered with the privacy of an individual
2. Complaints about conduct that does not involve interference with the privacy of an
individual.
Either type of complaint can involve conduct that may amount to a breach of the Australian Public
Service (APS) Code of Conduct by a current or former employee and which may be handled under
OAIC’s Breaches of the APS Code of Conduct Procedures instead of being handled under the relevant
complaints policy.
This policy provides guidance to staff members about the correct handling of all types of complaints.

Complaints of an interference with privacy
Where a complaint is received that an OAIC staff member has interfered with an individual’s privacy it
must be managed in accordance with the Privacy complaints about the OAIC policy.
Such complaints will be managed by the Legal team.

Complaints about conduct
Where a complaint is received about the conduct of a staff member that does not involve interference
with an individual’s privacy it must be managed in accordance with the External complaints about
OAIC employees or contractors – operational policy – found at D2021/004230.
Complaints about conduct might include:
•
•
•

rudeness
delay
failing to respond to reasonable requests.

Such complaints will be managed by the staff member’s manager and reported to the relevant
Assistant Commissioner or Principal Director.
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Complaints about breaches of the APS Code of Conduct
The above policies do not preclude action being taken under the Breaches of the APS Code of Conduct
Procedures if the complaint relates to a current or former OAIC employee (but not a contractor).
Where a complaint concerns the conduct of a current or former OAIC employee that may amount to a
breach of the APS Code of Conduct, such complaints may be managed in accordance with the
Breaches of the APS Code of Conduct Procedures – found at D2021/004229. The Breaches of the APS
Code of Conduct Procedures also apply where concerns come to light other than through an external
complaint.
If you are uncertain about which policy applies to a complaint, please discuss the matter with the
Principal Lawyer or a member of Executive.
Regardless of the type of complaint made, the staff member receiving the complaint must register the
matter as a complaint in Resolve.
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Executive summary
This operational policy describes the way in which the Office of the Australian Information
Commissioner (OAIC) will manage external complaints about the behaviour of its employees or
contractors (staff members).
Complaints that a staff member has interfered with the privacy of an individual are not managed
under this operational policy. Such complaints must be managed in accordance with the Privacy
Complaints about OAIC employees or contractors policy.
This policy is modelled on the Better Practice Guide to Complaint Handling published by the Office of
the Commonwealth Ombudsman.
This policy does not preclude action being taken under the Breaches of the APS Code of Conduct
Procedures (if the complaint relates to a current or former OAIC employee) or under an applicable
contract (if the complaint relates to a contractor).

The value of complaints
The OAIC values complaints and recognises their importance in highlighting weaknesses in its
systems, processes or customer service, providing an opportunity to resolve problems with
stakeholders and improve its accountability and effectiveness.
In line with this, the OAIC defines a complaint broadly, as
an expression of dissatisfaction by a complainant, inquirer, subject or respondent, for which
there is a reasonable expectation that the OAIC will consider and, where appropriate,
investigate and resolve the matter.
This is different from feedback
where information is provided to the OAIC for the purposes of improving its systems or processes,
but about which there is no expectation of an investigation or response.
Complaints can be provided to the OAIC through a range of mechanisms:
•
•
•
•

over the telephone
in an email
in formal correspondence
during a meeting (such as an exit interview for an assessment)

and at any time during an individual’s interaction with the OAIC. There is no requirement for a
complaint to be made using a specific form, or in a specified manner.
Staff must be aware of the different ways an individual may make a complaint and follow this policy
in the event a complaint about an OAIC staff member is made.
If a complaint is a public interest disclosure, the complaint must be handled in accordance with
OAIC’s Public Interest Disclosure Procedures rather than under this policy.
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Complaint handling process
Resolution by the staff member involved
Complainants are encouraged to raise concerns about the behaviour of staff members with the staff
member concerned.
Staff members should attempt to resolve the complaint with the individual directly. Sometimes this
might be possible by providing an explanation of the OAIC’s processes and timeframes for managing
different matters or apologising if the staff member has not met the commitment the OAIC provides
to members of the public through its Charter.
Where the staff member is able to successfully resolve the complaint, the staff member must still
create an ‘OAIC complaint’ Resolve record to capture the complaint and its resolution.
The staff member must advise their manager of the complaint and its resolution and the Resolve
record relating to the complaint must be sent to the staff member’s manager.

Complaint is unable to be resolved by the staff member involved
Where the complainant prefers to raise the matter with someone other than the staff member
involved, or where the attempt to resolve the matter with the staff member involved has been
unsuccessful, the complainant should be provided with the contact details of the staff member’s
manager. The complainant may make their complaint by telephone, email or in hard copy
correspondence.
The manager should follow the processes outlined below in relation to the complaint.

Acknowledge
All complaints must be acknowledged quickly. The acknowledgement should outline the complaint
process and likely timeframes.
Complaints can be acknowledged over the phone, by email or through formal correspondence,
depending on the circumstances.
Complaints must be entered into Resolve by the person receiving the complaint, using the ‘OAIC
complaints’ case type.
The manager receiving the complaint must resolve the matter as confidentially as possible –
that is, without discussing the matter with other staff, with the exception of the person’s
Assistant Commissioner or Principal Director or others who have a clear need to know. All
complaints that have been made to a manager about a staff member must be reported to the
relevant Assistant Commissioner or Principal Director. In some circumstances it will be
necessary for the staff member concerned to be advised of the complaint if necessary to
provide them with procedural fairness, including where an investigation occurs under this
policy or OAIC’s Breaches of the APS Code of Conduct Procedures.
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Assess
The complaint must be assessed by the manager of the staff member about whom the complaint is
made.
The manager will decide who should investigate the complaint, the timeframes for that investigation,
and whether any changes to processes should be implemented while the investigation is undertaken.
For example, if the complaint relates to a difficult interaction between an individual and a staff
member, the manager may decide that another staff member will be responsible for contact with the
individual while the complaint is investigated.
The manager will also decide whether the complaint should be managed in accordance with this
policy, or (if it relates to a current or former OAIC employee) referred under the OAIC’s Breaches of the
APS Code of Conduct Procedures, in which case those procedures take precedence. The manager may
seek the advice of their Assistant Commissioner, Principal Director or Principal Lawyer in relation to
that decision. If the complaint is referred for consideration under OAIC’s Breaches of the APS Code of
Conduct Procedures and there is a decision not to handle it under those procedures, the manager may
resume managing the complaint in accordance with this policy.
If the complaint relates to the conduct of a contractor, the manager will also decide whether the
complaint should be managed in accordance with this policy, or in accordance with any relevant
provisions of the applicable contract.
The manager may contact the complainant to ask how they would like to see the complaint resolved
– what outcome they are seeking – if that is not evident from the complaint. They may also provide
more information to the complainant about the investigation of the complaint and the contact details
of the person who will undertake the investigation.
The manager may decide that a complaint does not need to be investigated. For example, the subject
of the complaint may have been previously considered, or the staff member about whom the
complaint is made may no longer work for the OIAC and the complaint does not identify any systemic
issues that would otherwise warrant investigation.
The manager must record the outcome of their assessment in the Resolve ‘OAIC complaint’
record – including the details of the person to whom it is assigned for investigation and required
timeframes for any investigation, or a decision not to investigate the matter.
The manager may decide to investigate the matter themselves or may assign the matter to a
different investigator.
In the event of a decision not to investigate the matter, the manager must advise the
complainant of that decision and close the matter in Resolve.

Plan
The person to whom the complaint is assigned for investigation should prepare a short, written plan
for the investigation that includes:
•

what is the issue to be investigated?
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•
•
•
•

what information is required?
how will that information be obtained?
how long will it take to obtain that information?
are there any special considerations that apply to the complaint – for example, is there
sensitive or confidential information that needs to be safeguarded?

The investigation plan must be attached to the Resolve ‘OAIC complaint’ record within two days
of the matter being assigned to the investigator.

Investigate
The investigation must be quick, confidential (subject to contrary legal obligations such as procedural
fairness) and impartial.
Quick:
Investigations into complaints about staff members should take no more than two weeks.
Confidential:
Confidentiality is owed to both the complainant and the staff member, subject to contrary legal
obligations such as the obligation to give procedural fairness. For example, this policy provides for the
staff member about whom the complaint has been made to be advised of the details of the complaint
and provided an opportunity to respond.
For the complainant:
•
•

staff members investigating regulatory matters raised by the complainant do not need to
know that the complainant has made a complaint about the behaviour of a staff member.
the Resolve record relating to the complaint must only be accessed by individuals who have a
need to know about the complaint.

For the staff member:
•

confidentiality is also owed to the staff member who is the subject of the complaint. The fact
that there has been a complaint made and the nature of the complaint should not be shared
with other staff members. In the event the complaint is substantiated, any appropriate steps
will be managed between the staff member and their manager or in accordance with OAIC’s
Breaches of the APS Code of Conduct Procedures.

Impartial:
The investigation should be impartial and fair. There is no onus on the complainant to ‘prove’ their
complaint, nor any obligation on the staff member to ‘prove’ they behaved appropriately. Rather, the
matter must be weighed carefully through a balanced investigation of all relevant facts and
circumstances and findings reached on the balance of probabilities.
Findings on disputed facts should be based on evidence, not preconceptions, assumptions or ‘how
we usually do things’.
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A written record should be kept and relevant evidence, including statements where appropriate,
attached to the Resolve record.
The staff member about whom the complaint has been made should be advised of the details of the
complaint and provided an opportunity to respond.
A complainant should be given an opportunity to comment on information or claims that are
inconsistent with their account of the matter. A complainant is not obliged to substantiate each fact
or element in their complaint but it is reasonable for the investigator to ask them to assist the
investigation by providing information about what they know, including documents and dates where
applicable.
It is acknowledged that in some cases there will not be clear evidence to support or dispute the
complaint.
An investigation report must be attached to the Resolve record.

Respond
When the investigation has been completed, the complainant should be advised of the findings and
decision reached. The relevant Assistant Commissioner or Principal Director must clear any response.
Thought should be given to whether a remedy can be provided to a complainant where the complaint
is substantiated. Remedies might include an apology or a change in process. Advice to complainants
about the outcomes of investigations will be consistent with the requirements of the Privacy Act and
any applicable guidance from the Australian Public Service Commission.
The response can be provided by telephone, email or formal correspondence, depending on the
circumstances.

Systemic issues
In all cases following the investigation and resolution of a complaint, consideration must be given to
whether the complaint identifies systemic weaknesses in the OAIC’s policies, procedures or training.
Even if the complaint is unsubstantiated, the investigation may identify matters that could have been
managed differently and better, the need for training (for particular staff or in relation to particular
interactions) or improvements to recordkeeping.
Every complaint provides an opportunity for the OAIC to improve its work practices, procedures and
interactions.
Either as part of the response to the complainant, or following as appropriate, the investigator should
consider and document whether the complaint identifies systemic issues and must bring them to the
attention of the relevant Assistant Commissioner or Principal Director.
The Assistant Commissioner or Principal Director will decide how those systemic issues can be
addressed.
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The Resolve record must include a file note about whether and what systemic issues have been raised
by the complaint, and how they will be addressed. The matter must not be finalised in Resolve until
that note has been attached.
Complaints regarding Assistant Commissioners or Principal Directors
Complaints made by an external person about Assistant Commissioners or Principal Directors will be
handled by the Deputy Commissioner personally, or by Legal Services or an external provider as
appropriate.
Appropriate record keeping and procedural fairness requirements must be complied with.
Complaints regarding the Deputy Commissioner
Complaints made by an external person about the Deputy Commissioner will be handled by the
Commissioner personally, or by Legal Services or an external provider as appropriate.
Appropriate record keeping and procedural fairness requirements must be complied with.
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Background
Purpose
This Guide applies to any officer of the Office of the Australian Information Commissioner (OAIC)
who receives a complaint from an individual alleging that the OAIC has interfered with their privacy.
References in this Guide to provisions are to those contained in the Privacy Act 1988 (Cth) (Privacy
Act) unless otherwise indicated.
This Guide outlines:
•
•
•
•
•
•
•

The process for handling a first instance complaint about an act or practice on the part of
the OAIC that may be an interference with the privacy of an individual
The role of the OAIC's privacy officers
The process for managing a complaint made under s 36 about an act or practice of the OAIC
The legal basis for appointing an external investigator to conduct an investigation under
s 40(1) and the role of the external investigator
The role of Legal Services team and Corporate Services Branch in procuring and appointing
the external investigator
The role of the relevant Assistant Commissioner, General Counsel and Director of the Legal
team in progressing the s 36 privacy complaint
Supporting the officer about whom a privacy complaint is made.

This policy does not preclude action being taken under the ‘Breaches of the APS Code of Conduct
Procedures’ (if the complaint relates to a current or former OAIC employee) or under an applicable
contract (if the complaint relates to a contractor).

OAIC as an agency and as a regulator
The OAIC acts as the regulator in handling privacy complaints made about other Australian Privacy
Principle (APP) entities.
Under s 36 an individual may complain to the Commissioner about an act or practice that may be an
interference with their privacy. If such a complaint is made, and the act or practice may be an
interference with the privacy of an individual, under s 40 the Commissioner is obliged to investigate
the act or practice, subject to exceptions.
The requirement to investigate only applies if the complainant complained to the respondent first
or if the Commissioner decides that it was not appropriate for the complainant to first complain to
the respondent.
As an APP entity, the OAIC may also receive complaints from individuals who claim that the OAIC has
interfered with their privacy. In these instances, the OAIC is the respondent agency.
Where an individual lodges a complaint about the OAIC’s conduct, the OAIC must generally first
consider dealing with that complaint in its capacity as a respondent agency, and second, in the event
that the complainant continues to press their complaint after an unsuccessful attempt to resolve, in
its capacity, as a regulator. There may be instances where it is not appropriate for the complainant
to complain in the first instance to the OAIC as an agency, and the Commissioner may, pursuant to
s 40(1A), decide to investigate the complaint under s 36.
Where an individual complains to the OAIC under s 36 (in its capacity as a regulator), that the OAIC
has interfered with their privacy, there is a risk that the OAIC will be perceived to be biased or may
3
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have a conflict of interest in investigating its own actions. That is, a reasonable observer might
consider that the OAIC may not bring an impartial mind as the regulator, in regulating its own actions.
In order to mitigate this risk, the OAIC has decided on a process by which it may seek the assistance
of an appropriately qualified and experienced external consultant to conduct an independent
investigation into the act or practice about which the complainant complains. The decision to
outsource a s 36 privacy complaint against the OAIC to an external investigator must be made by the
Australian Information Commissioner (the Commissioner) or an Executive delegate.

Related material
•
•
•
•

Privacy regulatory action policy
Guide to privacy regulatory action
Privacy Officer Appointment Instrument
OAIC Privacy Management Plan (D2018/011921)

Guidance
Role of Privacy Officers
The Privacy (Australian Government Agencies — Governance) APP Code 2017 (the Code) made under
s 26G requires the OAIC to appoint at least one privacy officer who is the primary point of contact for
advice on privacy matters in an agency and who handles privacy complaints, among other
responsibilities.
Under the existing Instrument of Appointment, the General Counsel is the Chief Privacy Officer (CPO),
while Lawyers, including Senior Lawyers and the Director of the Legal Services team constitute OAIC
privacy officers for the purposes of the Code.
In the event that an OAIC officer, including Enquiries staff, receives a complaint in writing from an
individual, which alleges that the OAIC has interfered with their privacy, the officer should
acknowledge the complaint and refer the complaint to the CPO. The CPO will decide whether
attempts to resolve the matter should be undertaken as the agency involved, or whether the matter
should be considered under s 36. The CPO will consider the complexity of the matter in reaching
their decision, with more complex matters more likely to be managed under s 36.
Privacy officers will liaise with the OAIC Executive about how to approach privacy complaints made
against the OAIC. In some instances, as noted above, the Commissioner may consider exercising
their discretion to find that it is not appropriate for the complainant to complain to the OAIC and
may instead invite the complainant to make, or may decide to treat the first instance complaint as,
a complaint under s 36.

Officers who are subjects of the complaint
On receipt of a privacy complaint, the CPO will talk to the manager/s of the officer who is the subject
of the complaint. The CPO will generally refer the complaint to privacy officers within the Legal
Services team to assist with management of the complaint.
Any officer who is the subject of the complaint will be advised in broad terms of the nature of the
complaint and will be directed not to access any of the OAIC’s document management systems (such
as Content Manager or Resolve) relating to the complaint.
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They will be offered support by their manager, including information about accessing such services
as Employee Assistance Program.
Complaints will be handled with an appropriate level of confidentiality. Information about the
complaint will be disclosed to relevant staff on a need to know basis, including where it is necessary
to give procedural fairness to the officer concerned.

Outcomes of Privacy Complaints against the OAIC
If a complainant is dissatisfied with the outcome of their privacy complaint at first instance, they are
entitled to make the complaint to the OAIC as a regulator under s 36 of the Act.
If the complainant considers that the OAIC’s privacy officer erred in law in their making of a decision
about the complaint, it is open to the complainant to seek judicial review of that decision.
Alternatively, if the complainant is dissatisfied with the outcome of the complaint or the way in
which the complaint was handled, they may contact the Commonwealth Ombudsman.

OAIC as an agency
The CPO will decide whether the OAIC should attempt to resolve the matter as an agency, ahead of
moving to s 36 processes. Relatively straightforward matters, where the officer who is the subject
of the complaint agrees with the facts and circumstances put forward by the complainant, may be
able to resolved less formally.
In those circumstances, the resolution of the matter will be attempted by the Lawyer assigned to
the matter by the CPO. This may involve:
•
•
•

Obtaining a statement of facts from the officer involved
Reaching a decision regarding whether those facts amount to an interference with the
privacy of the complainant
Attempting to resolve the matter with the complainant.

Where the matter is more complex, or attempts to resolve the matter informally are unsuccessful
and the complainant wishes to pursue the matter, the CPO may decide to investigate the
complaint under s 36.

Section 36 complaint
Role of Case Manager
In-house management of s 36 complaint
On receipt of the complaint made under s 36 about the OAIC the CPO will generally allocate the
complaint to a Lawyer within Legal Services (the case manager). Though the CPO will maintain
oversight, the case manager will be responsible for both the management of the s 36 complaint and
the procurement of an external investigator. Section 36 complaints against the OAIC will be
expedited.

Management of s 36 complaint by an external investigator
Before an investigator is engaged, the OAIC must advise the complainant that the OAIC will engage
the third-party investigator (the investigator) to investigate the complaint.
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The case manager will write to the complainant explaining the decision to outsource the complaint
to the investigator, advising that information about the complaint, including the original complaint
to the OAIC and the complainant’s submissions, will be sent to the investigator.
The case manager will undertake a procurement process to engage an external investigator in
accordance with the OAIC’s usual legal procurement process. Final approval of the external
investigator will be given by the Deputy Commissioner.
The CPO will also ensure that the investigator is appointed to the role under the relevant instrument
of appointment. The CPO and Corporate Services will be responsible for processing the invoices
provided by the investigator.
The external investigator will treat the complaint under s 36 in the same way that the OAIC would
treat any other complaint about an APP entity, including by following the relevant parts of the
guidance contained in Case Management Overview. However neither the case manager or the CPO,
or the external investigator will be the decision-maker. The decision-maker will be a member of the
Executive, usually the Assistant Commissioner or the Deputy Commissioner.
The case manager will liaise with the investigator. The case manager should also write to the

complainant, notifying them of the investigator’s details and the fact that the investigator will be in
contact with them.
The case manager should contact the investigator as soon as the complainant has been notified of
the investigator’s details. The case manager will generally be the point of contact for the
management of the investigation. The case manager will provide the investigator with the
documents relevant to the complaint. The case manager will be the contact person if the
investigator has any questions during the investigative process.
Apart from outsourcing of the investigative role, the case manager will treat the complaint under
s 36 in the same way that it would treat any other complaint about an APP entity. This means that
the case manager will communicate with the complainant, providing them with updates on the
progress of the case.
On receipt of the draft investigation report from the investigator, the case manager and/or the CPO
will review the findings, reasons and recommendations for the following:
•
•
•
•
•
•

understanding of all the complainant's claims
factual findings based on evidence
logical reasoning
correct application of the law and policy
consistency with other cases
any other matters the case manager considers relevant.

It is open to the case manager to go back to the investigator seeking clarification on any aspect
contained in the report. The case manager should liaise with the CPO and the decision-maker on
these inquiries.
Once the case manager, CPO and decision-maker are satisfied that they agree with the investigator's
report, they should provide procedural fairness to the complainant by providing the report and
inviting comment, ensuring that enough information is provided to the complainant to enable them
to understand why the information is relevant to their complaint.
Depending on the comments made by the complainant in response, the case manager, on
consultation with the CPO and decision-maker, may need to confer further with the investigator.
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Role of External Investigator
Under s 24 of the Australian Information Commissioner Act (AIC Act), the Commissioner may engage
consultants to assist in the performance of their functions and exercise of their powers, including
privacy functions, where the relevant function or power can be delegated to a member of staff of the
OAIC under s 25 of the AIC Act.
While it is not open to delegate a power to make a determination about a complaint under s 52, an
external consultant is able to make a recommendation arising out of their investigation.
An investigator may find that there has been no interference with privacy and may recommend in
their report that the complaint be finalised under one or more of the grounds in s 41, with the effect
that the investigation is terminated.
Alternatively, the investigator may find that there has been an interference with privacy on the part
of the OAIC, in which case, if this finding is accepted by the decision-maker, conciliation should be
considered (see below).
The decision-maker will not be bound by any findings or recommendations made by the investigator.
The investigator’s report will amount to relevant information to which the decision-maker is to have
regard.

Decision-maker
For s 36 privacy complaints about the OAIC, the decision-maker will be a member of the Executive,
usually the Assistant Commissioner or the Deputy Commissioner. It is for the decision-maker in the
OAIC to make the decision on a complaint.
Where the investigation of the complaint is outsourced to an investigator, the investigator’s report
will likely comprise the relevant information upon which the decision-maker makes the final
decision but will not be definitive. The decision-maker should set out in a decision record their
consideration of the investigator’s report.

Decisions
Before making a decision to accept the findings and recommendations of the case manager, CPO
and/or investigator the decision-maker will need to be satisfied of the matters outlined above.
Where the complaint investigation has been outsourced
An investigator may find that there has been no interference with privacy and may recommend in
their report that the complaint be finalised under one or more of the grounds in s 41, with the effect
that the investigation is terminated. Provided that the decision-maker is satisfied with the
investigator’s report, including they are satisfied with the matters outlined above, it is open to the
decision-maker to finalise the matter by adopting the findings and recommendations of the
investigator.
In the event that the investigator finds that there has been an interference with privacy on the part
of the OAIC, conciliation should be considered. If conciliation is unsuccessful, the decision-maker
will need to carefully consider next steps and may wish to seek legal advice.
Depending on the circumstances of the case, it may be that the investigator is asked to provide
recommendations to remedy the conduct. If those recommendations are agreed, it may be that the
decision-maker considers it appropriate to finalise the matter under s 41(1)(da) on the basis that
further investigation is not warranted having regard to all the circumstances.
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However, whether to decline to investigate further, and if so on what ground, is a matter that will
need to be considered on a case-by-case basis.
Conduct of an OAIC employee
An interference of an individual’s privacy is taken to be an act of the OAIC. However, the Code of
Conduct requires all APS employees to act with care and diligence and to comply with Australian
laws in connection with their employment. Consideration may be given to any conduct by an
employee resulting in any interference of an individual’s privacy and whether the employee’s
conduct ought to be referred for consideration under the OAIC’s Breaches of the APS Code of
Conduct Procedures.

Records Management
Privacy officers will be responsible for registering the matter on Content Manager, liaising with the
complainant, dealing with the complaint at first instance and advising the complainant of the
outcome. A Resolve LEG case file will also be opened, but will act as a duplicate folder, with all
documents to be placed on both the Content Manager and Resolve files.
Access to the Content Manager and Resolve files concerning privacy complaints against the OAIC,
for both complaints made to the OAIC as an agency and subsequent s 36 complaints, should only be
available to officers within the Legal Services team and Executive.
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